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PREFACE

Tar object of this book 18 to present, for the use of
students, a short survey of the law relating to Carmage of
Goods by Sea which will serve as an mtroduction to the
study of larger works on the subject I believe that, for
a student fresh to the subject, the mass of detail n larger
woiks tends to obscure the general outhne of the law
relatng to charter parties and bills of ladng Such an
outlme I have endeavoured to provide, and for a fuller

of the pomnts d d I must refer the reader
to the larger works

For the groundwork of any knowledge of the subject
T may possess, I am mdebted to the lectures of Mr J G
Pease, Reader to the Inns of Court I have also to thank
Mr Richard O’Sullivan, of the Middle Temple, for valuable
assistance 1 elucidating a number of pomts and m reading
the proofs
WP

Lincorx’s Iy
July 1014
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CARRIAGE BY SEA.

CHAPTER I
THE CONTRACT OF AFFREIGHTMENT

THERE are two Wways m which a ship may be employed,
and they give mse to contracts which differ considerably
i ther effects

(1) The entire carrymg capacity of the ship may be en-
gaged by one merchant for a particular voyage, or for a
period of tume, for purposes agreed on between the shipowner
and the merchant In this case the contract 1s called a
chaxter party and the merchant 18 termed the charterer

(2) The ship may be advertised for a specified voyage to
carry for any persons who wish to send goods to the places
mentioned  In thus case the ship 18 said to be employed as &
general ship, and the contract 18 embodied 1n a bill of lading

Thus division 18 not absolute, for even when the agreement
18 to carry goods which form only part of the ship’s cargo
1t may be embodied m a charter party And when the
charterer of a ship himself supphes the cargo, he usually
qbtams bills of lading signed by the master of the ship
as evidence that the goods have been shipped  Whether
the contract is embodied 1n a charter party or 1 evidenced
by a bill of lading, the consderation pad to the ship
owner for the use of the shup 15 called freight

‘Where the chaxrterer himself supphes the cargo, the bill
of lading 18 generally merely a recerpt for the goods shipped
The nghts of shipowner and charterer will be governed by

1 A
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CARRIAGE OF GOODS BY SEA

the charter party The bill of lading cannot vary or add
to the terms of the charter party unless 1t contams an
express provision to that effect (¢) But the cherterer
may hire the vessel for the purpose of putting her up as
a general shp  In this case the contract of carriage will
be embodied 1n the bill of lading given to each shipper
when the goods are put on board The mghts of-such
shippers will not be subject to the texms of the charter
party unless there 1s a clear stipulation 1n the bill of lading
to that effect (b)) And where the charterer subsequently
has ndorsed to him a bl of lading 1ssued to a person
who has shipped goods on board the chartered ship, he
will be bound by 1ts terms so far as the goods referred to
m the bill of lading are concerned (c)

A charter party may operate 1 two ways

(A) It may confer on the charterer simply the nght o
have his goods cained by a particular vessel Here the
possession and control of the ship are not transferred to the
charterer The shipowner exercises these rghts through
the master and crew who are employed by him

(B) It may amount to a demise or lease of the vessel
In this case the charterer puts his own stores, coal, &c,
on board and hires the crew The master and crew are
the chaiterer’s servants, and the possession and control
of the ship vest i hun Consequently the shipowner
has no responsibility m connexion with goods shipped whije
the vessel 1s thus leased Nowadays the courts do not
readily construe a charter paity as a demise, and agree
ments which fall under class (A) are far more usual

The importance of the distinction between a chaster of

(a) Rodocanachs v Mburn (1886), 18 Q B D 67

[b) Pearson v Goschen (1864), 33 L J C P 266.
{¢) Bicamshap Caleutia Co, v, Wewr (1910), 1 K B 769,
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demise and a charter party proper Lies mamly in the fact
that under the former the maste: 1s the agent of the char
terer, not of the shipowner In Sundeman v Scurr (d)
a ship was chartered to proceed to Oporto and there load
a cargo The charter party gave the master power to
sign bills of lading at any rate of freight without prejudice
to thY charber  Goods were shipped at Oporto by persons
agnorant of the chaxter party, under bills of lading signed
by the master IHeld, the chaiter did not amount toa
demise  Consequently the master’s signatuie to the bill
of lading bound the shipowner and he was hable to the
shipper for damage amsing fiom bad stowage of the
goods

On the other hand, m ,Baumvoll v Gilchrest (c) the
charter provided for the hire of the ship for four months,
the charterer to find the ship’s stores and pay the
captamn and crew Insurance and mamtenance of the
vessel were to be paid by the shipowner, who reserved
power to appomnt the chief engineer In these cwrcum
stances 1t was held that the charter amounted to &
demise because the possession and control of the vessel
had been handed over to the charterer Hence the ship
owner was not hable to shippers ignorant of the charter
for the loss of goods shipped under bills of lading signed
by the master

Sonstruction of the Contract —The primary consideration

m construing any contiact 18 the mtention of the partes ¥

But where the contract has been reduced to writmg, the
rule 18 that evidence cannot be given for the purpose of
‘mcorpora’mng matter extraneous to the written contracts
To this rule customs of tiade form an exception There
18 a presumption that the parties to a mercantile contract
Sa) (1860), 3L J QB (e) (1803), A C 8,

Customs of
de
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entered mnto 1t with 1eference to the customs prevailmg
1 the particular tiade or locality to which the contract
relates This presumption can be 1ebutted only by showmg
that the paities ntended to exclude the custom, and the
most effective way of domng this 1s by showing that the
oxpress terms of the contract are mconsistent wnth the
usage which 1t 1s sought to incorporate

The terms of a contract may be explamed o1 added to
by evidence of any usage consistent with the contract
But, while the usage may 1egulate the mode of performance,
1t must not be such as to change the mtrmsic character
of the contract (f) In the case of a bill of lading, evidence
of usage will be more readily admitted than m the case
of a charter party , for, wheieas the charter paity 1s the
contract, the bill of lading 18 merely a memorandum of the
contract

In Aktwesclhab Helwos v Ekman (g) & ship was chaitered
to dehver m London a caxgo of timber ““ to be taken from
alongside at merchant’s msk and expense” A custom
of the Port of London, whereby the obligation lay on
the shipowner to put the timber mto hghters brought
alongside by the consignees, was held to be not mconsistent
with the charter and therefore bmding

In The Alhambra (k) the charter contamed a provision
that the shyp should dischaige at a “ sale port or as near
thereto as she can safely get and always lay and dischdrge
afloat Evidence of a custom for vessels to lighien out
mde and complete the unloading msde the port was
rejected hecause the obligation on the charterer was to
name a port which the ship could enter when fully loaded”

(f) Robwnson v Mollett {1875), 44 L § C P 362

(9) (1897),2 Q B 83
(1) (1881), 50 L § Adm 36
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In Biutash and Mevican Co v Lockeit (1) evidence of &
custom was recerved for the purpose of explamnmg the
term *“ worling day ” in the demurrage clause of a chaiter
party It appeared that by the custom of the port a
“smf day "—one on which lighters could not discharge
owmng to smif on the beach—was not counted as a workmg
day

Where the parties to a charter o1 bill of ladmg are of
dufferent nationalities questions sometimes arise as to what
law 18 to be apphied m construing the contract The
broad rule of Englsh law 1s that the place at which a
contract 18 made determmes the law which 18 to be apphied
But this 13 only a general presumption as to the intention
of the parties and may be 1ebutted by evidence of a con
trary Indeed, 1t 13 displaced by the mere fact
that the whole performance of the contract 1s to take
place elsewhere, for this 1s taken as an imphed mdication
of the mtention of the parties ()

In the case of contiacts of carmage by sea, however,
there are special 10asons why the lew locy contractus should
not be apphed In the first place, by mternational law
& ship 15 1egarded as a floating 18land and therefore subject
to the junsdiction of the comts of the country whose flag
she flies  Secondly, bills of lading are usually given at the
port of loading, but charter parties are very often made
elsewhere  Suppose a Fiench ship 1s charbered m London
to proceed to Alexandria and 18 there put up by the char-
terer as a general ship  If the lew loce contractus 18 apphed
the charter party will be governed by Englsh law, the
contracts embodied m the bills of lading by Egyptian

(1) o11), 1 K B 264
() Per Lord Esher m Chatenay v Bramhan, dc, Co (1801),
1Q B atp 8%

Conflict of
lawa

The lex locs
contractts



The law of
tho flag

Ewidence

CARRIAGE OF GOODS BY SEA

law, and the ship will be under the junsdiction of the
French courts as to anything happening on the high seas
To avoid such an inconvenient state of affans, 1t has been
laxd down that contiacts of carage by sea are to be
governed by the law of the ship’s flag (4)

The leadimg case on this subject 18 Lloyd v Guibert (%)
In that case & French ship was chartered by a Bfitish
subject in the Damsh West Indies for a voyage fiom
Hayt1 to Liverpool  She put mto a Portuguese port for
repairs, and the master was obhged to boirow money on
a bottomry bond to pay for the reparrs As the value
of the ship and freight proved msufhcient to repay the
loan, the cargo had to contuibute The plamntiff, as owner
of the cargo, claimed an mdemmty fiom the shipowner
To this he was entitled by Damsh, Portuguese, and
English law, but not by French law It was held that
the master’s authonity was himited by the law of the ship’s
flag, and consequently the cargo owner was not entitled
to an indemnity

The principle established m Lloyd v Guibert 1s not
confined to the particular facts of that case It 1s apph
cable not merely to questions of construction, but to the
rights and obligations under the contract and the vahdity
of stipulations m the contract itself (1)

As to evidence, the general rule 1s that the lex fori—
the law of the place wheie the action 18 hrought—apphas
In Denholm v Halmoe (m) a statement as to the quantity
of cargo shipped was held to be not conclusive agamst the
shipowner because the action was biought m Scotland
Such a statement would have been conclusive by the law

[k) Lloyd v Guabert (1865),33L J Q B 241

u) m Chutty, §  In re Mrssour 8.8 Co (1889), 42 Ch D af
p o (m) (1887), 25 S0 L R 112,
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of the flag (Danish) and by that of the place where the
goods were shipped (Russia)

Moreover, the rule that the law of the flag governs
contracts of carmage by sea 13 subject to the paramount
rule of the mtention of the parties, which may be express
or ¢phed from the eircumstances of the case Thus m
The*Industrie (n), although the ship was German, she
was chartered by an English broker m London to English
merchants Held, the law of England apphed

There appears to be some doubt as to the law governing Through
a contract for through caruage partly by land and partly cumege
by sea Probably the best view 1s that as regards the
land journey the law of the country apphes, while the
law of the flag governs the sea transit

[n) (1804), 63L J P 84
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CHAPTER 1L
BILLS OF LADING*

In the case of a contract for the conveyance of goods in &
general ship, the course of events 15 usually as follows
The date of sailing and other particulars relating to the
s1ze of the ship and the course of the voyage are advertised
or otherwise made public A person who wishes to send
goods communicates with the master of the ship or the
shipowner’s agents, agrees upon the rate of freight, and
promises to send a certamn quantity of goods These are
delivered at the quay, or m lighters alongside the ship, and
given mto the custody of the person in charge of the ship
who gives an acknowledgment called the mate’s recempt
The shipper fills up the bull of lading, stating the quantity
of goods sent for shipment and the marks by which the
packages are 1dentified  These are checked by the master
of the ship when the goods are put on board, and he signs
the bill of lading and returns 1t to the shipper m exchange
for the mate’s receipt

In practrce bills of lading are usually made out 1n three
or more parts The master keeps one for 1eference, tim
shipper takes the others A bill of lading 1s a document
of title to the goods mentioned 1n 1t, and the shipper must
transmut a bill of lading to the consignee m order to enable
him to obtam delivery of the goods The practice of
makmg out several bills of ladng for the same goods
mvolves the rsk of different people claimmg the goods
11 he hag no notice that other bills of ladng for the same

8
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goods have been assigned, the master must delver to the
first person presenting a proper bill of lading (a)
Regular lines of ships use prmted bidls of ladng, the
shipper having merely to fill in particulas of the goods
shipped Ordmanly the terms of such prmted bills are
wellNmown to shippers, but exceptional terms are some
times ntroduced, and the question, familiar m the law
of contract, amises How far 15 an acceptor of an offer n
common form bound by conditions contamed mn 16? The
question has ansen mamnly 1 connexion with tickets 15sued
to passengers contaming stipulations limiting the hability
of the carrying company The answer 18 that the acceptor
18 bound by such teims, whether he read them or not (b)
provided reasonable notice of them was given him (c)
In Crooks v Allan (d) Lush, J, smd “If a shipowner
wishes to mtroduce mto his bill of lading so novel a clause
a8 one exempting hum from general average contnbution
ho ought not only to make 1t clear m words, but also
to make 1t conspicuous by mnserting 1t 1 such type and
m such a part of the document that a person of ordmary
capacity and care could not fail to see 1t
“ A bill of lading 18 a receipt for goods shipped, sgned
by the person who contracts to carry them, or his agent,
and stating the terms on which the goods were delivered
to and recerved by the ship Tt 1s not the contract, for
tiftat has been made before the hll of lading was signed,
but 1t 18 excellent evidence of the terms of the contract > ()

{a) Glynv I and W India Dock Co (1882),7 A C 501

(b) Watlans v Rymill (1883),10 Q B D 178

(c) Rachardson v Rowntree (1894), A C 217

(d) (1879),56Q B D atp 40

(e) “* Scrutton on Charter Parties,” Tth ed p 7, based on Lord
Bramwell's Judgment 1n Sewell v Burdick (1884), 10 A, C at

P08,
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CARRIAGE OF GOODS BY SEA

This deseription of & bill of lading brmgs out very cleaily
two of the three functions which a bill of lading fulfils

(1) It sexves as a reccipt for goods shipped, and contains
certan ad. a8 to therr ¢ sy and cond When
put on board

(2) It embodies the terms of the contract of carrage

(3) It 18 & document of title without which dehvery
of the goods cannot be obtaned

It 15 1 the first and thnd of these functions that a bill
of lading differs from a charter party The contract of
carriage may be embodied m a charter party or m a bill
of ladmg or 1t may be contamed 1 both taken together
But a chaiter party 15 always a contract and nothing
more , whereasa bill of lading, whether 1t 15 & memorandum
of the contract or merely a receipt for goods shipped, 18
always a document of title by means of which the property
1n the goods may be transferred

Tue Biuu or Labive as A Documnne oF TirLe

For many puiposes possession of a bill of lading 18
equivalent m law to possession of the goods It enables
the holder to obtam delivery of the goods at the port of
destination, and, duning the transit, 1t enables him to sell
the goods by merely transferrmg the bill of lading

Goods are sometimes sold under a c1f contract, which
means that the seller 1s to recerve a sum of money equakto
the value of the goods, the msurance on them and the
freight for carrymg them Payment 1s usually made m
exchange for the shipping documents, 2 ¢ the bill of lading,
poliey of msurance and mvoice of the goods In Horst v "
Buddell Bros (f), a contract was made for the sale of hops
to be shipped from San Francisco to London, ¢1f nef

{f) 1912), A C, 18,
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cash The buyer refused to pay for the goods until they
wete actually delivered It was held that possession of
the Dill of lading 18 1 law equivalent to possession of the
goods, and that, underac1f contract, the seller 1s entitled
to payment on shippmg the goods and tendermg to the
buger the documents of title In a simlar case (g) the
buyer refused to pay because only two out of the three
bills of lading were tendered to him Held, apart from
a special stipulation, the tender of one bill of lading 18
sufficient

By the custom of merchants, a bill of lading making
goods deliverable to order or asuigns may be endoised
and delivered so as to pass the property in the goods (%)
Mere delivery of the bill of lading may pass the property
m the goods provided the goods are deliverable

(1) To bearer, or

(2) To a person whose name 15 not filled i, or

(3) To a person named who has endorsed the bill m
blank

An endoisement m blank 18 simply a signature wntten
across the back of a bill Xt 18 distingmished from an
endorsement m full, which contamns a direction to pay or
dehver to a particular person  If an endorsement n full
contams the words “or order,” the endorsee can, by
endorsing it m blank, make the bill asugnable by mere
delivery as mn case (3) above

The common law gave effect to the mercantile usage
whereby endorsement and delvery of a il of ladmg
during the transit gave to the endorsee such property n
the goods as 1t was the mtention of the parties to transfer
In order that the property m the goods may pass by

{0) Sandersy McClean (1883), 52 L J Q B 481
() Inckbarrow v Mason (1794), 5 T R, 683,

Tt transfer
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assignment of the bill of lading, the following conditions
must be complied with

(1) The bill of lading must be negotiable on the face
of 1t

{(u) The goods must be n transit They need not
be at sea, but they must have been handed ovep to
the shipowner for carmage and not yet delivered to
any person having a right to clam them under a bill of
lading

(u1) The bill of lading must have been put in eirrculation
by one who has tatle to the goods Herem bills of lading
duffer from negotiable mstruments proper, for a bona fide
holder for value of the latter gets a good title 1rrespective
of prior equities

(v) There must have been an ntention to transfer the
property Thus, an assignment of a bill of lading to an
agent to enable hun to obtam dehvery on behalf of his
prmerpal will not pass any property to the agent

The endorsement and dehvery of a bill of lading passes
only such property m the goods as the parties mtended to
pass Hence 1t may

(1) Pass no property at all

(2) Pass the property subject to a condition

(3) Pass the propeity absolutely

(4) Mezrely effect a mortgage or pledge of the goods as
security for money lent

As to the first of these cases, 1t 18 common for an unpaid
vendor to reserve the mght of disposmg of the goods by
talang the bills of lading 1n his own o1 hus agent’s name as
consignee  The bill 18 sent to the agent m order to prevent
the vendee obtaming delivery of the goods before payment
of the price  Clearly no property mn the goods 1 mtended
to pass to the agent i such a case,
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The unpad vendor may also ensure payment by a
conditional endorsement of the bill of lading This 18
efiected by forwarding to the vendee one of the bills of
lading together with a bill of exchange for the price of the
goods It was decided n Shepherd v Harnson (3), that

s the vendee accepts the bill of exchange m such a
case, he has no right to retain the hill of lading It should
be observed, however, that the vendee in this case 1s a
person 1n possession of a document of title to goods with
the consent of the seller ~Consequently, 1if he transfers 1t
to a bona fide purchaser for value, the latter gets a vahd
title to the goods under the Factors Act, 1839, even
though the vendee has not accepted the bill of exchange (1)

Besides the mght of conditional endorsement and of
reserving the jus disponends, the unpaid seller can resume
possession of the goods by exercising the right of stoppage
1n transit  This 18 defined by the Sale of Goods Act, 1893,
section 44, as follows

““ Subject to the provisions of this Act, when the buyer
of goods becomes msolvent, the unpaid seller who has
parted with the possession of the goods has the right of
stopping them wn tramsitu, that 18 to say, he may resume
possession of the goods as long as they are m course of
transit, and may retam them until payment or tender of
the price »

»There are four pomts to be noted mn connexion with
this right, but only two of them require detailed discus
son  The pomnts are

(1) The buyer must be msolvent He need not be
bankrupt It 15 sufficient 1f he cannot pay his debts as
they fall due

[+ (1871),40L J Q B 148
0) Cain v Pockett's, &e, § P Co (1899), 1 Q B, 643
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(2) The nght oan be exercised only while the goods are
n transit

(3) Tts evercise does not rescind the contract of sale
but merely restores possession of the goods to the
seller

(4) Tt 1s defeated by a transfer of the bill of 1ad.mg. for
value If the transfer merely creates a charge on the
goods, the right of stoppage 1s postponed to such
charge

The question of the duration of the tiansit 13 prmanly
one of the mtention of the parties  Ordnanly the transit
begms when the goods leave the seller’s possession,
and ends when they get mto the possession of the
buyer Dehvery to the buyer’s agents for the purpose
of forwarding puts an end to the transit if the further
destmation has not been notified to the seller other
wise 1t does not (k)

Delivery to carriers does not end the transit even
though they are employed by the buyer Thus, 1f the
buyer charters a ship and sends for the goods, the transit
18 not d by ship of the goods, although the
seller does not know where the goods a1e bemg taken (I)
But, where the chaiter amounts to a demise so that the
buyer has complete contiol of the ship, an unconditional
dehvery to the master puts an end to the transit (m) And
where the buyer actually owns the vessel, the presumptien
18 even stronger that an unconditional delivery, waving
the night of stoppage, 18 mtended

Where the carrier agrees to hold the goods for the

(k) Bz parte Miles (1885),15 Q BD 39

(1) Ex parie Rosevear China Clay Co (1879), 11 Ch D 560

(m) Fouler v Kymer, cited n 3 East ot p 396 The delivery
n this case was not for convoyance to the bankrupt, but for an
ndependent adventure on which the goods were sent by him
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consignes, eg to warehouse them for him, the transit 1s
determmmed (n) But 1t must be clear that the carrier
mtended to hold the goods for the consignes Thus in
Coventry v Gladstone (o), the holders of bills of lading for
linseed obtaimed from the shipowner’s agents en order for
delivery The captam said he would deliver to them as
soon'¥s the cargo stowed on top of the linseed had been
discharged  Held, that a notice to stop the goods after
this was vald

Generally the right of stoppage m transit exists agamst
the vendee and all who claim under um It 15 available

agamst a purchager from the vendee But where such & L

purchaser takes a bill of lading or other document of
title bona fide and for value, the mght of stoppage
transit 18 lost  The endorsee of & bill of lading 1s thus
a better position than the omgmal consignee, for the
latter’s title to the goods 18 subject to the vendor’s right
of stoppage 1n transit

In Lickbarrow v Mason (p), T shipped goods under a
bill of ladng (1n four parts) made out to T or order or
assigns  Two of the bills of lading were endorsed m blank
and sent to Freeman the buyer of the goods Freeman
sold the goods and transferred the two bulls of lading to
Tackbarrow, & bona fide purchaser for value Freeman
became bankrupt T tried to stop the goods in transit,
and sent one bill of lading to Mason, who obtained posses
sion of the goods It was held that T°s night to stop the
goods had been defeated by the assignment to Lickbarrow,
who was therefore entitled to recover the goods

The case of Luckbarrow v Mason was te tried () and

2») Foster v Framplon [1826), 2 C & P 469

o) (1868), 37 L J Ch 492 (p) (1787),2T R 63
{g) (1794), 6 T B 683 Tho onginal decision stends
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the special verdict then found stated that, by the custom
of meichants, the property m goods shipped 1s passed by
a transfer of the bill of lading after such goods have been
shipped and before the voyage 1s performed It 15 clear,
then, that while the goods aie at sea, a transfer of the hill
of lading may pass the property in them

The case of Barber v Meyersiem (1), 1a1sed the qﬁestlon
of the effect of the transfer of a bill of lading after the
goods had been landed subject to a stop for freight  When
the goods were 1n this position, the consignee pledged two
of the bills of ladmg to M He then obtaned a further
advance from B by depositing the third bill of lading with
him B obtamed possession of the goods and was sued
for the amount of the advance made by M It was held
that, although the goods had been landed and warehoused,
the freight being then unpaid, the hills of lading weie m
force at the time of their deposit with M just as if the
goods had been at sea M bemng the first pledgeo for value,
the transfer of the bill of lading to lum vested m him the
property m the goods and all subsequent deahngs with
the other part of the bills of lading weie subordmate to
the fiist Hence M was entitled to recover from B the
amount of his advance The followng dictum of Mr
Justice Willes was quoted (s) with approval, “ The bill of
lading remains i force at least so long as complete delivery
of possession of the goods has not been made to gome
person having a nght to claim them under 1t

AssieNmeNT OF THE CONTRACT IN THE BILL oF Lapine »
At common law contracts were not assignable Henage

a transfer of the hill of lading with intention to pass

the property m the goods did not tramsfer the mghts
(r) (1870), 30L J C P 187 (s) Ttsd at p 191,
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and labilities under the contract of cairage, 1t merely
passed the pioperty m the goods The Bills of Ladmg
Act, 1855, provides that a transfer of the bill of ladmg
to a peison to whom the property in the goods thereby
passes shall carry with 1t the mghts and habilities under
the rontract 1 the bill of ladmg Section 1 of the Act
18 a8 follows

“ Every consignee of goods named m & bill of lading,
and every endorsee of a bill of lading to whom the property
m the goods theremn mentioned shall pass upon or by
reason of such consignment or endorsement, shall have
tiansferred to and vested i him all mights of swit, and be
subject to the same habilities m respect of such goods as
1f the contract contamed m the bill of lading had been
made with himself

There are three pomts to be noted m connenion with
this section

(1) The contract transferred 1s that set out m the bull of
lading

(2) If an endorsee sells the goods and 1e endoises the
bill of lading, hus hability under the contract ceases

(3) The transfer of a limted or special property m the
goods does not operate as an assignment of the contract

The contract transferred 1s that embodied n the bill of

lading meluding, of cowse, such terms as are mphed by £

law 1n all contracts of carriage by sea, eg not to deviate
If the hill of lading does not contam some term of the
ongmal agreement, that term will not be binding as be-
tween smpowner and assignee of the bill of lading  Thus
“m Leducv Ward (¢), the ship deviated to Glasgow and was
lost The endorsee of the bill of lading sued for non delivery
of the goods It was held that evidence to show that,
(t) (1888), 57TL.J Q B 379

Asgnes
und by
terms 1n
bill of
Iading only

17



Asaignee ot
‘bound after
70 endorae
ment

Pledges nob
hable on
contract 1
bill of ladng

CARRIAGE OF GOODS BY SEA

before the goods were put on board, the shippers had agreed
to the deviation to Glasgow was not, as between the ship
owner and the endorsee of the bill of lading, admissible
to vary the contract contaned therem  And m Okrloff v
Briscal (u) 1t was held that the endoisee of the il of
lading 1s not estopped from complammg of bad stowage
even if the shipper himself had acted so as to be estopped
Shipper and assignee do not stand to each other m the
1elation of agent and principal but of vendor and pur
chaser

Tf the endosee of a hill of ladimg sclls the goods and
re endorses the bill of lading, he ccuses to be responsible
for habilities under the continel, but if he 1etams the
bill of ladimg a mere 1e sale will not fiee him (v) And
1e endorsement must take place while the goods are
m transit and before delivery It 15 only dunng that
time that a transfer of the hill of lading can pass the
property m the goods After delwvery, the bill of lading
18 no longer vahd as a document, of title

The guestion what property in the goods must pass m
order to tansfer the contract m the bill of lading was
considered in Sewell v Burdwk (w) In that case machmery
was consigned to Poti deliverable to shipper or assigns on
payment of freight  Theslapper pledged the bills of lading
with bankers as secunty for & loan  The shipper having
failed to clam the goods, they were sold by the Ruswan
customs authorities but did not realize moie than the
amount of the customs duty and charges The shipowner
sought to recover the freight from the bankers ag holders
of the bills of lnding Held, the mere endorsement and®

(1) (1868),14L T atp 875

(v) Fouler v Knoop (1878),48 L J Q B 333
{w) (1884),10 A C 74
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delvery of a bill of lading by way of pledge does not pass
the property m the goods to the endorsee 50 as to make
the latter Liable on the contract m the bill of lading

Lord Selborne’s judgment m this case makes 1t clear
that the question 1s one of the mtention of the parties
“ One test 18 whether the shipper retains any such propre
tary 11ght m the goods as to malke 1t just that he should
also 1etamn rights of swt agamst the shipowner under the
contract mn the bill of lading  If he does, the statute can
hardly be intended to take those mghts from hun and
transfer them to the endorsee  If they are not transferred,
neither are the habilities * (2)

But the Act 1 not restricted to cases of out and out
sale It would probably apply to an endomsee of a bill
of lading by way of secunity “ who converts his symbolical
1nto real possession by obtaimng delivery of the goods ” (y)

Section 2 of the Act preserves the orgmal shipper’s
hability for freight, but apparently he gets rid of all other
habilities under the contiact of carriage once he gells the
goods and transfers the bill of lading to the consignee or
an endorsee to whom the property in the goods passes  The
only mght which the Act reserves to the shipper 1s the
T1ght of stoppage . transit

{r) (1884), 10 A C at p 84 () Ihd p 88
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CHAPTER III
LIABILITY OF CARRIER

At common At common law a public carrer of goods 1s subject to

o very strngent habihity for thewr safe dehvery He s
responsible to the owner of the goods for any loss or
damage to them unless caused by

(1) an act of God ,

(2) an act of the King’s enenues,

(3) 1nherent defects m the goods themselves ,

(4) the neghgence of the person sending the goods

The seventy of this rule of the common law 1s said to
have had 1ts ongin 1 the danger of theft by the camer’s
servants or colluson between them and thieves To
prevent this, the responsibility of an imsurer of the safe
deluvery of the goods was imposed on the carrier i addition
to hus hability as bailee for reward (¢)

Isstipowner  Strictly a common camer 15 one who holds himself

Saoma®™  out as ready to carry the goods of anyone who chooses
to employ him, and 1s hable to an action for refusing to
do so There 18 some conflict of opuuon as to whéther
8 shipowner 18 2 common carrier or not Story on Bail
ments (b), says that a shipowner 18 deemed to be a com
mon carrier only m respect of such ships as are employed
a3 genelal ships This view 18 adopted by Mr Justice

fa) Riley v Eoma (1828), 5 Bing 217, Coggs v, Bernard (1703),
2 Lord Ray at p 9!

[b) Seotion 501,
20
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Serutton 1 hs work on Charter-parties and Bills of
Lading (c)

As the habiity of the shipowner at common law 1 the
basis of the law of carmage by sea, the following cases
should be carefully studied

In Morse v Slue (d) goods were shipped for Cadiz n &
vessel lymg i the Thames Before she sailed, the goods
were foreibly taken by robbers The master was held
hable for the loss although he had not been neghgent
With reference to this case, Cockburn, CJ, m Nugent v
Smath remarked, “ There seems no reagonable doubt that
the ship was a general ship ” (e)

In Lwer Alkals Co v Johnson (f) the defendant hured
out hghters FEach voyage was made under a separate
contract and a hghter was not let to more than one person
for the same voyage The ship was, therefore, not
a general ship The Exchequer Chamber held that the
defendant was subject to the same hahihty as a common
carner, and conadered 1t unnecessary to decade whether
1 fact he was a common carrer or nob  Brett, J,
held the defendant was not & common caruer, but was
nevertheless under the same habihty He sad, “ Every
shipowner who carmes goods for lure i s ship, whether
by mland gt N or abroad, undextak
to carry them at hus own absolute nsk, the act of God or
of the Queen’s enenues alone excepted, unless by agreement
v he hmts lus hability by further exceptions ”

In Nugent v Smath (g) Cockburn, C J , strongly dissented
from this view so far as 1t apphes to ships not employed
as general ships  He mantained that a shipowner who 18

(¢) 6th odition, p 186 (d) (1671), 2 Kob 886
(e) (1878),45 L J Q B atp 703

(f) (1874), L R 0 Ex 338

() (Supra), p 700 et seg

21



Effoot of
the excepted
porils

CARRIAGE OF GOODS BY SEA

not a common carrier 18 only hable as a bailee for the
exacise of due care and diligence On this view, the
decision 1 Laver Alkalys Co v Johnson may be supported
on the ground that the contract was meiely to cary so much
goods and not one for the hie or chaiter of a specific ship

When goods are shipped, a special contract 18 almost
always made, and this may vary the Liabihity of the carmer
to any extent The bill of lading usually contains a hst
of excepted peuls mcluding the common law exceptions,
act of God and the King's enemues together with many
others For the form of a bill of lading contaimng the
usual exceptions, sce Appendix A

The shipowner undertahes 1n the bill of lading to dehver
the goods 1n the same good o1der and condition as they were
when shipped  Conscquently he 18 hable for all loss or
damage to the goods while they are on board, unless 1t
was caused by excepted penls But excepted penls
only opelate to excuse for non dehvery of the goods or for
loss of, or damage to them dunng the agreed voyage
Hence they do not aflect:

(1) The shipowner’s duty to take care If the goods
are damaged, even by an excepted peril, he must do hus
best to protect them from further injury

(2) Loss or damage caused by unseaworthiness of the
vessel at starting (k)

(3) Loss ox damage mn case of dewiation By deviatng
the shipowner has substituted another voyage for the
agreed one and 18 only entitled to the benefit of the
common law exceptions (%)

(4) Fraght The shipowner 18 generally entitled to”
freight only when the goods are dehvered If an ex-
cepted penl prevents delivery, no freight 15 payable (2),

(k) See chep v (1) See chap 1x.
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From the judgment of Willes, J ,1n Lloyd v Guabert (3), 1t
appears that if there 15 an evpress coniract which does
not stipulite for the impled exceptions act of God and
the King’s enemies, the shipowner will not be entitled to
the benefit of them  But he will not be iable for damage
ansing from mberent defects m the goods or fiom neghgence
of the shipper  And apart hiom 2 special contract which
excludes statutory exemptions, they will be implied (A).

The exceptions m a bill of lading are for the beneht
of the ship , and aie theref d agamst him
Hence he cannot protect limself by ambiguous and general
words () InIngiam v Services Maridvmes du Tréport (m),
a stipulation was mserted in the bill of lading, absolving
the shipowners fiom every duty, warranty, o1 obligation,
provided  they d 1 ble care
with the upheep of the slup It was held that this was
too ambiguous to exempt the slipowner from the obliga
tion to provide a seaworthy slup

Where loss anses fiom a cause excepted m the bl of
lading, the shipowner will not be protected 1f that cause
operated owmg to lus neglect In Searle v Lund (n)
owing to the neglgence of the shipowner’s servants, 1t
was necessary to cary goods beyond their destmnation
1n order to avoid undue detention  Although the bull of
lading gave pernussion to overcairy to woid undue delay,
1t was held that neghg p d the ship fiom
claming the benefit of the exception Smularly any
want of reasonable slill or care 1n preventing an accident
or muumusimg 1ts consequences, Will render the shipowner

(7) (1866),L R 1Q B atp 121

(k) Bavendale v GE Ry Co (1809), 38 L J Q B 137
(1) Tderslse Steamahap Co v_Bortlaunch (1905) A C 93
(m) (1913), 82 L J K B 374

(n) (1904),20 T L R 390
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hable for damage caused by penls of the sea even though
they are excepted

oxprassl
oxcopte

Burden of
proof

Broadly spealung, then, negl avoids the excep
But this may be negatived by expiess agreement Thus 1t
18 open to the shipowner to stipulate for exemption for
damage ansing from pels of the sea even when occasioned
by neghgence In Blackburn v Lwerpool, &c, SN Co (o)
suger was stored 1n a tank at the bottom of the sip  The
engmeer by mustake let salt water mto the tank Held,
the shipowner was not hable because the il of lading
contamed an exception of perils of the sea occasioned by
neglgence

The of the P has been
confused by placing upon a wrong basis the distinction
between thewr eftect m & bill of lading and the operation
of the same phrases (e ¢, penls of the sea) 1n & contract
of manne msurance On the part of the msurer, a con
tract of marme msurance 1s a positive undertaking to 1n
demmfy the shipowner i the event of the loss of lus vessel
from ceitam specified causes such as peuls of the sea
Consequently 1t 1s sufficient to entitle the shipowner to
clam the mdemmty that he should show that the vessel
was lost by penls of the sea On the other hand, the
exceptions m & bill of lading are merely limuitations of the
shipowner’s absolute hability as a common carrier (p)
They relate to certain undertalangs imphed by law on the
pert of the shipowner, and he cannot claim the benefit
of them 1f he has been gty of neghgence (g)

If the shipowner relies on an excepted peril, he must
prove that the loss or damage was caused thereby —Thus,”

() (1902), 85 L T 783
(p) Notara v Henderson (1872), L R 7Q B, p 235
() The Xantho (1887), 12 A C 503
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1f 1t 18 clear that the damage must have ansen either from
bad stowago or from penls of the sea, and the latter are
excepted, m order to escape habihty the shipowner must
show that the damage arose from perils of the sea If
premé facie the damage falls Within an exception, 1t lLies
on the plamtiff to prove negligence or unseaworthiness
50 as to take the case out of the exception(r) In The
Qlendarroch (s) cement was shipped under a bl of lading
excepting pentls of the sea  The vessel went ashore, and
there was no evidence indicating neghgence on the part
of the shipowner’s servants It was held that the burden
of proving such negligence was on the cargo owner

‘We shall now proceed to consider in detail some of the
excepted penls usually mtroduced mto bills of ladmg

Act of God —This meludes any accident due to natural
causes directly and exclusively, without human nterven
tion, and which no reasonable foresght could bave
avoded (f) Damage caused by hghtnmng, a storm, or even
a sudden gust of wind, may be withm this exception  But
an acaident amsng from the navigation of a vessel m 2
fog would not be within the exception because portly
due to human 1ntervention ()

Tn Nugent v Smath (v) & mate was shipped for a voyage
from London to Aberdeen No bull of lading was signed
The mare died from injuues recerved durng the voyage,
dyg paitly to rough weather and partly to her struggles
through fright  As there was no negligence on the carrier's
patt, the Court of Appeal held that he was not Lable

[#) The Northumbra (1906), 05 L T 618
() (1894), 0L T 344
(#) Per James, L, 1n Nugent v Smuth (1876), 45 L T Q By,
708
? (w) Lnver Alkals Co v Jobnson (1874), 43 L J Ex. 216
() 6L J Q B 19
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Mellish, L J, poinied out that & carer does not msure
agamst acts of nature or agamnsi defects m the thing
canued (1)

In Swidet v Hall (2) goods weie slupped under a bl of
lading excepting acts of God On tho mght before she
was Lo sail the shap’s boiler was filled, and, owing to frost,
a pipe connected with the boiler buist damaging the goods
Held, although fiost was an act of God, neglhigence m filing
the boiler oveinight excluded the exception

The Kwngs Enemes —This exception does not cover
acts done by 1obbers (y), but only those done by pubhe
enemues It 19 smid 1 Southcote’s Case (z) to have ausen
from the fact that the balee who had lost the goods had
no remedy agamst public encinies because they weie not
within the jumschction of our Comts It 18 doubtful
whether the exception meludes puates (a)

An express exceplion of the King's oncnnes coveis at
least enemies of the State to which the caruier belongs (b)
As to enomies of the State to which the shipper belongs, 1t
does not appear that the caiuer 1equires protection If
the goods are not contraband, they are not hiable to se1zure ,
if they are, this would amount to mherent vice m them
and the cainer 18 not responsible

The shipowner must use reasonable care to avod
captuie by the enemies’ crmsers, and 1¢ justified in deviating
when there 18 1eagonable danger of capture (c)

Restramnts of Primces —Besides tho cases falling within
the previous exception, “1estramts of princes ” imcludes
(1) 45T QD p 700 (2) (1829), 6L J © P 137
(y) Morse v Slue (1671), 2 Kob 866 () Cro Ehz 816

(a) © Story on Bailments,” soction 526, says 1t does, but see
Byles, J, in Russell v Niemann, 3¢ LT G P atp 14

(b) Busscll v Niemann, 3¢ L. J C P 10
{0) The Teutomq (1872), 41 L J Adm 57
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any acts done, cven m tune of peace, by the sovereign
power of the country where the ship may happen to be
Tt covers any restrictions imposed by order of an established
goveinment on importation o1 exportation, e g, quarantime
regulations, embargoes, blockades o1 seizure of contiaband
goods

Tt does not cover a seizure 1esulting from ordinary legel
proceedings (d), nor acts done by a body of persons who
are not authorized by the established government ~Where
the shipowner has negligently taken 2s part of the cargo
goods which are hkely to cause a seizure, he 18 hable to
other shippers for delay ansmg from such a seizme and
cannot claim the beneht of the eaception restramts of
princes (e)

The exception excuses the shipowner from his obliga
tion to deliver at the port of destination whete to do so
would expose the ship to real danger of scizure  Thus 1n
Nobel’s Bxploswes Co v Jenhns (f) goods were shipped
m England for Japan under a bill of lading excepting
restraints of princes  On the day the ship reached ¥ong
Kong, war was declazed between Japan and China  The
captain, therefore, landed at Hong Kong such part of the
cargo as was contraband  Held, the dehvery of the con
traband goods n Japan was prevented by restramts of
princes

Rerils of the Sea—This exception covers all dangers
which are pecubatly meident to a sea voyage It does not
include such acaidents as might equally well occur on
Jand For example, where vermn eat part of the cargo

“the exception does not apply (g), for this mght happen

(@ Crewv GW Steamslap Co (1877),4T L R 148
(e) Dunny Curre (1902), 2K B 014

() (1896),2 Q B 326

(9) Koy v Wheder (1867), 36 L J C P 180

Rask of
seizure
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1n g granary on land  Nor 1s damage auising fiom bursting
of boilers within the exception (%) In The Thrunscoe (2),
however, the ventilators of the hold had to be kept closed
owmng to bad weather Consequently heat from the
engmes and boilers mjmed the cargo The seventy of
the weather was regarded as the direct cause of the damage
and this was accordingly held to be due to a pen] of the sea

The term peril implies some casualty which could not
have been foreseen as necessanly madent to the voyage,
eg, the presence of icebergs i unusual latitudes The
occurrence need not be a rare or an extraordinary one
Thus 1t 18 not raie for 10ugh seas to beat 1nto a ship or for
a vessel to strand on rocks during fog, but both these
would be within the exception, unless theie was neglgence
on the part of those m chaige of the ship  On the other
hand, damage caused under ordinary chmatic conditions
by water entermg the vessel, owing to the decayed state
of her timbers, 18 not within the exception (7)

Proximate Where damage 18 caused by the operation of several
ovuae agencies, meluding a penl of the sea, will the shipowner

be hable? This question was finally settled in Hamalton
v Pandorf(k) Rats on board the vessel gnawed a hole
1n & lead pipe, thus lettmg m sca water, which damaged
the cargo  Held, the proximate cause of the damage was
sea water and the exception peuils of the sea apphed

In The Xantho (l) and Hamilton v Pandorf (k) the
House of Loids decided that where the proximate cause
of the damage 1s an excepted penl the shipowner 1s excused
although other causes were at work He 18 not excused

(B) Thames and Mersey, &, Co v Hamallon (1887), 12 A C 4"

{») (1897), P 301

(7) Sassoon v Western Assurance Co (1912), A C 561

(k) (1887), 12 A C 518
(1) (1887), 124 C 503
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by the fact that a remote cause of the loss was an excepted
peril  Bus 1t 15 clear from the judgment of Lord Watson
1 the latter case that, even if the proxmate cause was
an excepted peril, the Court 18 not precluded from ascer
taining whether this cause was brought mto operation
by the shipowner’s neghgence , 1f 1t was, he will be hable

An excepted peril may prevent delivery of the cargo
mdirectly It may render repairs necessary, and for this
purpose the cargo may have to be discharged  If loss or
damage arises from such discharge, the excepted peril
will excuse the shipowner unless he 1s neghgent (n) At
the same tume Green v Elmshe (o) appears to be still
good law In that case the ship was dnven ashore on
an enemy’s coast m & storm and the cargo was seized
by the mhabitants It was held that the cause of the loss
was the seizure and not peuls of the sea

It was formerly held that a colhsion resulting from
neghgence was not & perl of the sea That view has
been abandoned since the case of The Xantho (p) Pro
vided the collision was due to mevitable aceident or solely
to the neglgence of the other vessel, the carrier 1s protected
by an exception of perils of the sea  But 1f those in charge
of the carrying ship could have avoided the colision by
due care, the carrier 1s Lable

‘Where peutls of the sea are excepted the cargo owner
hed the following remedies for damage by colhsion

(1) If the carrymg ship alone was to blame, he can sue
on the bill of lading

(2) If the other slup alone was m fault, he can sue 1ts
owner n tort

(3) If both ships were to blame, he can recover a portion

(n) Garston Co v Hacke (1886),18Q B D 17
{0) (1794), Peako N P 278 (p) (1887), 12 A C 503

Collimon
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of the damage from each Prior to the Mantime Conven
tions Act, 1911, tlus portion was half from each ship
Since that Act the shipowners must contribute m propor
tion to the degree of blame attributable to each

But 1f the hill of lading excepts penls of the sea or
collisions even though caused by negligence of the ship
owner, he will not be hable to the cargo owner at all

Barratry —Banatiy 18 any act of fraud or violence done
by the master or crew, without the consent of the ship
owner, which exposes the ship o1 goods to damage or loss
Thus, 1f the master wilfully scuttles tho ship, fiaudulently
sells the caigo(g), uses the vessel for smuggling (+), o1
fraudulently deviates (s), each of these acts 1 barratrous
Wheie the master 18 obeying the oiders of the owner’s
agent his act cannot be barratious 1In the case of a
charter by demuse, the master 18 a servant of the charterer
and not of the owner, and therefore hus acts may be baira
trous as agamst the charteier although done with the
owner’s assent (¢)

In The Chasca (u) & cargo of wheat was damaged by
the felonious act of the crew m boung holes n the ship’s
side The bill of lading evcepted only dangers of the
seas and fire It was held that this bairatrous act of the
crew was not a peril of the sea, and therefore the shipowner
was liable for the damage

Statutory Baceptrons —The Merchant Shipping Act, 1894,
section 502, contams the followng provisions imiting the
shipowner’s hability for loss of or damage to goods on board

(1) Valuables must be declared, otherwise the shipowner .

(q) Jones v Nucholson (1854), 23 L J Ex 330
(r) Havelock v Hancill (1780), 3 T R 277
(s) Rossv Hunier (1790), 4T R 33

(&) Soares v Thornton (1817), 7 Taun 627
{u) (1876), 44 L J Adm 17,
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will not be liable for thewr loss by theft or embezzlement
while they are on board ~ This covers gold, silver, prectous
stones, and watches The true natuwo and value of the
goods must be declared m wniting

(2) Fire  The shipowner 1s not lable for loss of o
damage to caigo by reason of fire on board

Both exceptions apply only to the owner of a Butish
sea going ship and only when the loss anses without hig
actual fault or prvity (v) The fault or puvity of hug
servants (¢ g , officers on board) 15 not sufficient to render
the shipowner hable

The statutory exception as to fire apphes even though
thero has been a breach of the warranty of seaworthi
ness (w) But where a vessel's boilers were so defective
that any reasonable man would know that they could
not last long, and by reason of this unseaworthmess the
vessel stranded and took fire, 1t was held that the ship-
owners could not claim the bencfit of this section The
warranty of seaworthiness being an absolute undeitaking,
there may be an mnocent breach of 1t which will not
amount to fault or privity within the above section

Sometimes fire 15 one of the penls excepted in the con
tract of afireightment In some respects such an express
exception 18 wider and in others narrower than the statu
tory exception The latter applies only to damage done

' to gaods while they are on board , 1t does not apply where

e goods are mjured by fire on a hghter used by the
shipowner 1n carrying the goods from the shore to be loaded
on board the ship (z) The express exception operates

* (v) Asatic Petrol Co v Lennards (1913),20 T L R 50
() Vargma, &, Co v Norfolk 8§ Co (1913) 28T L R 16
() Morewood v Pollock (1853), 22 L J Q B 260 The statu
tory exception as to fire existed a century before the Merchant
Shipping Act, 1894

31



32

CARRIAGE OF GOODS BY SEA

during the whole time the goods a1e m the hands of the
shipowner as carrier

On the other hand, the express exception will not
excuse the shipowner wheie the fire 1s caused by the negh
gence of lus servants, wheieas the statutory exception
apples 1n all cases except wheie the shipowner 18 duectly
m fault  Fimally, as we have seen, the statutory exception
may apply although theie has been a breach of the under
taking as to seaworthmess But where the opeiation of
the statutory exception 1s excluded by the terms of the
bill of lading, the shipowner will be hable for damage by
fire caused by unseaworthmess even though fire 18 excepted
1n the bill of ladmng (y)

(y) Ingram v Serwces Maritume du Tréport (1013), 20 T L R
274



CHAPTER IV
CHARTER PARTIES:
Analysis of a Charter party
(1) The shipowner agrees to provide a ship and 15 hable Undena-‘ungs
to an action if he fails to do so
(2) As to the prelimmary voyage to the port of loading,
the shipowner promises that the ship shall proceed with
reasonable dispatch Failure to do so gives mse to an
action for damages and may even entitle the charterer
to refuse to load
(3) The shipowner makes certamn representations of
fact regarding the ship, e g, that she 18 “ tight, staunch,
and every way fitted for the voyage ” These may amount
to warranties or they may have no legal consequence
at all
(4) The shipowner undertakes to carry the goods to
therr destiation If he fails to do so, an action for non
dehvery hes
(5) The charterer agrees Lo provide a full cargo, and By the
18 liable to an action 1f he fails to load alerer
© The charterer agrees to pay freght This 15 usually
8o much per ton of goods or per cubic foot of space If
the chaiterer does not supply a full cargo he must pay
compensation for the unoccupied space  Such a payment
*1 called “ dead freight
Generally the charter party also contams
(7) Clauses restmicting the hability of the shipowner Bxgepted
for loss of or damage to the goods These ave the excepted P&
33 o
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perils, and they are sometimes made to apply to failure
by the charterer to fulfil his obhgations

1

Romadies for

(8) P T the manner of loading and
discharge and espeually the time to be allowed for these
operations  The chaiter usually fixes 2 number of days—
called lay days—for loading and discharge, and allows
certain further days at & specified 1ate of payment called
demuriage

In addition to the above undertakings and provisions,
there aro the usual obligations mmplied by law m every
contract of canlage by sea—that the ship shall be sea
worthy at the commencement of the voyage and shall
proceed with reasonable dispatch and without deviation
For a discussion of these sce chapter v

Representatons . a Charter party —In the law of

tation

tract a P may give 118e to one of two
remedies It may confer on the mjured party a nght

(1) To reseind the contiact, or

(2) to bring an action for damages for the loss he has
sustamed by acting on the misiepresentation

The former aiises when the term of tho contract ms
ropresented 18 wtended to be vital to the contract, the
latter when the musrepresentation 1s such as infhets loss
on the party deceived but does not go to the root of the
contiact

The posttion of the ship at the time & chaiter 15 made
18 generally a material part of the contiact, and conse
quently a msrepresentation on that pomnt may entitle
the charterer to 1efuse toload Thusin Behm v Burness (a)
a charter was made on October 19 for a ship, described as
“now 1n the port of Amsterdam,” to proceed with all
possible dispateh to Newpoit and there load & cargo  She

(a) (1863),32L J Q B 204
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did not 1 fact arnve at Amsterdam until four days later
It was held that the charterer was Justified m refusing to
load

In Frazer v Telepraph Construction Co (D) the bill of
lading repiesented the vessel as bemg a steamship, whereas
her steam power was only auxihary The voyage was
carried out in the main under sail and thereforo took much
longer than 1t would have taken a steemer Held, the
shipowner hed not fulfilled his obhgation, which was to
provide a ship propelled mamly by steam power, and the
shipper of the goods was entitled to damages for the delay

If the party who has a ught to resand the contract
elects to go on with 1t, so that the position of the parties
1s changed, he must abide by the contract but can sue for
damages for any loss he has sustaned  In Pustv Dowze ()
a ship was chartered for a lump sum on condition that she
took a cargo of 1000 tons In the special circumstances
of the voyage she could not take that amount, but the
charterers loaded her and she saled In an action for
the freight 1t was held that there was no breach of the
condition, and, even if there had been, the charterers had
waived their night to 1escind  They must pay the freight
subject only to a set off as damages

In Bentsen v Taylor (d) by a charter party dated
March 29, the ship, described as ““ now about to sail to
the JJmted Kmgdom,” was to go to Quebec for timber
after dischergng m the United Kingdom She did not
m fact sail until April 23 The charterers mformed the
shipowners that they would load under protest as to extra
.expense ‘When the ship reached Quebec they iefused
to load Held, the representation “now about to sal”

(®) (1872), 20 W R 724 () (1864), 34 L J Q B 127
(d) (1893),2Q B D 274,

Damages

Waver of
nght to
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was o substantive part of the contract, and 1ts breach gave
the charterers a mght to resemd  but their conduct
amounted to a wawver of this nght They were therefore
liable for freight under the chaiter party, but were entitled
to damages resulting fiom the delay m the ship’s saihing

A representation as to the ship’s capacity or measured
tonnage does not, as a rule, bind the shipowner, but a
representation as to her capacity for a particular cargo
may do so The charterer’s undertaking 1s to load a full
cargo, not one equal to the ship’s burden as stated m the
chaiter party ~Consequently, m Hunter v Fiy (¢) where
the ship was described as ““ of the buiden of 261 tons or
thereabouts,” but could have caruied 400 tons of the agreed
cargo, the shipowner obtamed damages for loss of freight
ansimg from the fact that only 336 tons were shipped (f)
Similaaly where the ship was described as  of the measure
ment of 180 to 200 tons or thereabouts,” tho charterer
was not entitled to refuse to load her because m fact she
measured 257 tons (g)

But m Hassan v R (k) an oral
that the vessel had pieviously carmed a certam amount
of the same kind of cargo (esparto) was held to amount
to a warranty, and, as the representation was false, the
chartere1s obtmmned damages In this case the freight
agreed on was a lump sum fixed on the bass of the 1epre
sentation as to the ship’s capacity

Charter-party Excepted Perils —In the oase of a charter
party, the exceptions apply not only to the voyage itself,
but also to the prehminary voyage and to the loading and
unloadmg  Apart from a contrary intention 1n the termg’

(e) (1819), 2 B & Ald 421
(f) Such a payment 15 called “ dead froaght *

(g) Windle v Barker (1866), 26 L J Q B 349,
(h) (1004), 01 T, T 808




CHARTER PARTIES

of the demurrage clause, the excepted penls do not apply
during any detention of the ship beyond the agieed period
for loadmg and unloadmg But when the vessel 18 pro
ceedmg to the port of loadmg, even though she 18 carrymg
goods for other merchants (1), the exceptions apply
Hence 1f the ship 19 prevented from or delayed in getting
to the loading port by a peul evcepted “dumng the
voyage,” the exception apphes () This, however, 13 the
case only when the prelimmary voyage 1s clearly incidental
to the mam voyage If the ship 1s disabled by excepted
perils while completing a voyage on which she was engaged
at the tune of charterng, the shipowner will not be
excused (k)

‘Where the exceptions relate to the whole of the charter
party, the fact that the delay was caused by an excepted
peril 18 a good defence to an action for damages for failure
to start for the loading port by an agreed date, but this
wll not affect the charterer’s night; to resand the contract
1f the ship does not gail or arnive by an agreed date The
latter mght 18 an absolute one and 13 not subject to the
exceptions (k) In other words, the excepted perils only
operate to relieve from hability, they do not enable the
shipowner to plead that he has performed an obligation
which he has not performed A good paiallel 18 afforded
by the case of freight  Freight can only be earned (gene
rally speaking) by delivenng the goods at the port of
destmation Consequently no freight 18 payable if the
ship 18 prevented from completing the voyage even by
excepted perls  On the other hand, excepted perils are
a good defence to an action for damages for falure to
dehver the cargo

(+) Hudson v Hull (1874),43L J C P 278

(1) Harmson v Gaithorne (1872), 26 L T 508
(k) Crookewnt v Fletcher (1857), 26 L J Ex 163
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It was formerly held that the excepted perils m a
charter paity are for the benefit of the shipowner only (I)
as they certamly are in the case of a bill of lading  Modern
decsions do not support this view Fiequently the perils
are stated to be mutually excepted and then the charterer
18 cleaily entitled to the benefit o them 1f he 1s prevented
from loadmg  And wheie the contract shows an miention
that the exceptions should be mutual, they are held to
excuse the charterer as well as the shipowner (m)

Proceeding to the Port of Loading —The undertakmg to
proceed to the port of loadmg may be

(1) An absolute undertaking to sl for or ainve at such
port by a fixed date

(2) An undertakimg merely to use reasonable diligence,
eg, “ proceed with all convement dispatch

In the former case, 1t 18 a condition piecedent to the
charterer’s liability to load that the ship shall sail o1 arnive
by the date named  Thus m GQlakolm v Iays (n) a charter
party provided that the vessel was to sail fiom England
for the port of loading on o1 before Febiuary 4 She did
notsalluntil Febiuary 22 Held, the charterer was not bound
toload And the charterer can 1efuse to load even though
the ship was prevented from airiving by excepted penls (o)

But where no defimte time 15 fixed, the undertaking 13
to proceed 1n a reasonable time  In that case, if the delay
does not defeat the charterer’s object i engaging the.ship,
be must load and seel his remedy for any loss caused by
the delay m an action for damages Tn MacAndrew v
Chapple (p) 1t was held that a deviation causing a dels,}:

(1) Bhght v Page (1801),3 B &P 2051

(m) Barria v Peruman Corporalion (1896), 2 Com Ca 50

(n) (1841), 2 Man & G 257

(0) Crookewst v Fletcher (1857), 26 L J Ex 163
(p) (1866),85L J C P 281
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of a fow days was not caleulated to frustrate the object
of the contract Hence, though the charterer could sue
1 damages, he was not entitled to refuse to load

If, however, the undertaking to use dihgence 15 broken
1 such a way as to frustrate the object of the adventure,
the charterer will even in this case be enfitled to refuse to
load In Freeman v Taylor (q) the ship was to go to
Cape Town and then proceed with all convenient speed to
Bombay By 1easonable diligence she might have arved
at Bombay six weeks earlier than she did auwve  Held,
the charterer was justified m refusing to load

In Jackson v Unon Marme Inswance Co (r) a ship
was chartered to proceed with all convenent speed fiom
Laverpool to Newport to load non rails for San Francisco
She went aground on the way to Newport and could not
be got off and repared for some months As the rails
were urgently needed m San Fiancsco, the charterers
engaged another ship  Held, they were justified m domg
so It should be observed that, as the deluy arose trom
excepted penls, the charterers could not have recovered
damages from the shipowner i 1espect thercof

The Loadmg —It 18 the shipowner’s duty to send the
ship to the usual or agreed place of loading  He must give
notice to the chaxterer that the ship 1s ready to load If
he fails to do 80, and delay 1n commencing to load 1s thereby
caused, the charterer will not be responsible as he 1s not
bound to look out for the ship (s) If the place named
for loading be smply & port or dock, notice may be given
a8 soon as the ship amves m the port or dock although
she 18 not m the particular spot where the loading 15 to

(g) (1831),1L J C P 26

(r) (1878), 42 L J C P 284
(s) Stanton v Austin (1872),41L J C P 218
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take place , but this cannot be done when the place 13 more
particularly indicated (t)

Apait from custom o1 express agreement, the cargo
owner must bung the goods to the place where the ship
1s lyng  Where & custom as to loading obtans at the
port, 1t will bind even persons ignorant of 1t unless 1t 1s
meonsstent with the wutten contract Prowaded such
& custom 13 reasonable, certamn and not contrary to law,
there 13 & piesumption that the parties contracted with
reference to 1t This can be rebutted only by the i
conmstency of the custom with the express texms of the
contract (1)

The shipowner becomes responsible for the goods directly
they are handed over to the mate or other servant of the
shipowner authouzed to receive them The expense and
nsk of shipping the goods generally fall upon the ship
owner Where he has agieed to recewve the goods at a
distance from the ship, he 18 hable for any loss o1 damage
to them while they are bemng taken to the ship  But he
18 entitled to the protection of the escepted peuls stipu
lated for m relation to the voyage (v) In The Carron
Park (w) damage was done to the cargo owmg to the
neghgence of one of the ship’s engineers m allowing water
to geb mto the ship during loading  As the charte: party
excepted negligence of the shipowner’s servants durmg
the voyage, 1t was held that he was not 1esponsible for
the damage

Where the contract stipulates that the cargo 18 to be
brought “ alongside ” by the charterei, the expense and
7isk of dowg go 18 transferred to im  He must actually

() Nelson v Dahl (1881), 12 Ch D at p 581

(u) The Nifa (1892), 62L J P 12

(v) Nottebolem v Rachter (1386), 66 L § Q B 33
(w) (1890), B9 L J Adm 74
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bring the cargo to the ship’s side, and, 1f necessary, bear
the cost of lighterage

The charter does not, as a rule, contam provisions s
to how the cargo 18 to be procured It presupposes that
the charterer has the cargo m readmness on the quay (z)
At gome ports, however, there 15 no storing accommodation,
and goods have to be brought fiom storing places at some
distance fiom the actual place of loadmg  In such cases,
the charterer will be entitled to the benefit of the excepted
pertls durmg the tranmt from the storng places (y),
provided such transit substantially foms part of the
operation of loading In Ardan Steamship Co v Werr (z)
1t was customary at the port of loading to ship coal direct
from the colhery, there bemg no fachties for stormg at
the port The charterer failed to procure a cargo withmn
the time agreed on He was held Lable for the delay
because the exceptions apply only to the actual loadmg
not to delay m procuring a cargo  But where no defimite
time for loading 18 fixed, and to the knowledge of the
parties delay may amse 1 procuring a cargo from the
particular place agreed on, this 18 & matter to be considered
m deternunng what 1s a reasonable tume for loading

The fact that 1t has become unpossible to provide a
cargo does not, as a rule, rehieve the charterer of hability
In the followmg cases, however, he 1s excused

(1) Where events have rendered performance of the
contract llegal by English law (a)

(2) Where the shipowner has broken a condition prece
gdent, eg, to provide a seaworthy ship

(¢) Kay v Freld (1882), per Lord Landley, 10 Q B D 249
(y) Allerton Sailimg Slwp Co v Falk (1888), 6 Asp M ©
28

(2) (1905), A C 501
[) Bsposio v Bowden (1857),27L J Q B 17
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(3) Where there are express provisions i the contract
which relieve him m certan cirenmstances

In Bhght v Page(b) the charterer agreed to load a
cargo of barley at & Russian port The export of barley
was subsequently forbidden by Rusmia Nevertheless
the charterer was held hable On the other hand,
Esposito v Bouden (c) a cargo of wheat was to be loaded
at Odessa  Before the ship ainved there, war broke out
between England and Russia Held, the charterer was
relieved from hability to load a cargo The difference
between these two cases 13 that, m the latter, performance
of the contract would have been contrary to English law
a9 trading with an enemy

That the ship shall be seaworthy 13 a condition precedent
to the charterer’s obligation to load her In Stanton v
Ruchardson (d) the ship was not provided with sufficient
pumping machinery to deal with the drammage from the
cargo Consequently the cargo had to be discharged, and
the charterer refused to reload 1t or to load any of the other
articles provided for m the charter party  The Jury found
that the ship was not 1easonably fit to recerve tho cargo
offered and could not be made so m & reasonable time
having regard to the objects of the charter party Held,
the charterer was excused {rom loading and could recover
damages from the shipowner for failmg to provide a ship
fit to 1eceive the cargo

TIn Gordon Steamshyp Co v Mozey (e) a ship was chartered
to carry coal from Penaith to Buenos Ayres The charter-

) (1801), 3B & P 205n The charter party contamed an
exception of restraints of princes, but at that time 1t Was con
sudered that the exceptions did not apply m favour of the charterer
Modern cases are aganst this view  { Vide supra, p 38 )

() Bspossto v Bowden (1857) 27L J Q B 17
(d) (1874),45L J C P 78 (e) (1913), 18 Com Ca 170
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party provided that, m the event of a strike or lock out
causimg a stoppage among coal workeis, the charter was
to be void 1f the stoppage lasted six runnmg days from the
time when the vessel was 1cady to load  On Apnil 4, 1912,
the ship was 1eady to load, but, owing to the great coal
stuke, no coal mmved at Penarth for shipment until
April 11 Held, although the strike 1tsell ended on Apuil 9,
the stoppage was due to 16, and the charterers were entitled
to cancel the charter

But as a rule the charter does not contan provisions
as to how the cargo 1s to be procured Tt 13 assumed as
the bauis of the charter party that the charterer will have
the cargo 1eady to load Hence, even when theie are
express clanses exempting lum from delay m loading, they
are generally construed as applymng only to the actual
loadmg  Thisis m accordance with the rule that exceptions
are construed strictly agamst the party m whose favour
they are mseited In Ghant v Coverdale (f) the ship was
to proceed to Cardiff and load won  The time for loading
was to commence as soon as the vessel was yeady to load
except 1 case of strikes, {rosts, o1 other unavoidable acer
dents preventing the loading Owing to frost, delay
occurred m bringing the cargo to the dock Held, the
charterer was hable In the course of s judgment Lord
Selborne remarked, “ It would appear to me to be un-
Teasonable to suppose, unless the words make 1t perfectly
clear, that the shipowner has contracted that his ship may
be detaned for an unhmited time on account of impedi-
ments, whatever their nature may be, to those things with
which he has nothing whatever to do, which precede
altogether the whole operation of loading ”

Eather party 18 relensed 1f, before the tune for perform-

() (1884), 9 A C 470
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ance the other has renounced the contract or made 1t
impossible to perform his part Where one party has
1enounced, the other may accept this and treat the contract
as at an end (g), or he may contmue to treat the contract
as subsistmg  In Avery v Bowden (h) the agreement was
to load a cargo of wheat at Odessa  When the ship arnived,
the charterer’s agent imformed the master that he had no
cargo to load The master remamed at Odessa and
declimed to treat this as a final refusal to load ~ War broke
out between England and Russia, and the contract was thus
dissolved by law  Held, there was no evidence that the
charterer had dispensed with the ship’s services before
the declaration of war, and he was therefore not hable for
breach of contract The charterer’s breach of contract
m not providing a cargo 1s not complete until the lay
days have expired

8hipowner The obligation on the charterer to load a cargo mvolves

it take
2’.‘;3’1‘“:30 f cortesponding duty on the part of the shipowner to receive

tendered "

In Athwnson v Rutche (1) the master, feanng an embargo,
saled away without loading a full cargo although the
charterer had provided one Held, the shipowner was
hable m damages

In Darling v Racburn (3) the shipowner for his own
purposes took on board bunker coal much m excess of
s requirements for the voyage Tlus made 1t necessary
to lighten the ship i order to enter one of the ports of
call Held, the shipowner must bear the expense of this
lightenmg as he had no 1ight to take on board more coal
than was required for the voyage

(g) Danube and Black Sea Co v Zenos (1861),81 L J C P 284

(k) (1856),26 L J Q B 3
(4) (1809), 10 East 530, () (1907), 1 K B 846
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Where the shipowner himself undertakes to procure
& cargo he 18 under the same strict hability as usually falls
on the charterer In Hulls v Sughrue () the shipowner
agreed to proceed to a certam 1sland and there, with his
own crew, load a cargo of guano free from dirt There
was 1o guano free from dirt on the 1sland Nevertheless
the shipowner was held hable

A full and complete cargo means a cargo sufficient to
fill the holds of the ship as far as they can be filled with
safety It does not, as a rule, bind the charterer to load
deck cargo The reason of the obhgation to load a full
cargo 18 that otherwise the shipowner would lose freight
on account of some part of the ship’s carrymng capacity
not bemng utilized Hence, 1f a full cargo 15 not Toaded,
the charterer must pay not only freight on the goods
actually shipped but also damages at the same rate m
respect of the unoccupied space The latter payment 18
called ““dead freight,” and the obligation to pay 1t 18
sometimes transferred to holders of the hills of lading
by means of a cesser clause which gives a lien for dead
freight on the goods shipped (1)

The proviso “%‘? other lawful merchandise” gives
the charterer an option as to the cargo he will load In
Moorsom v Page (m) the charter party provided for a
cargo of “copper, tallow, and lides or other goods™
Tallow and hdes were tendered, but the shipowner
demanded copper as well It was held that the option
was with the charterer even though ballast was required
88 a consequence of hus selecting the ighter articles

The term “lawful merchandise” meons such goods

(k) (1846), 16 M & W 203
(1) See chap 1x %N
(m) (1803), 4 Camp 108
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as are ordmarly shipped from the port of loadmg (n)
The expression 18 construed gjusdem geners, e, it mcludes
only meichandise of the same kind as that speafied
M L 1618 d by to the contract as
a whole Thus i Warren v Peabody (o) the charterer
was to load a cargo of produce mcluding “ Indian corn
or other giam,” freight bemng payable at 11s per quarter
of 480 Ib  Held, the chaiterer was not entitled to load
oats at that 1ate of freight because they aie much hghter
than 480 1b to the quarter, and therefore take up more
100m

The shipowner must provide for the proper stowmng of
the cargo and, if necessary, supply dunnage and ballast
to male the ship seaworthy ~Dunnage 1s the name given
to the provision made in stowing goods to protect them
from damage by contact with other goods or with the sides
of theship It also covers provision for preserving venti-
lation and outlets for dramage from the cargo

Some cargoes are of such a nature that they do not fill
up all the available space Considerable room 18 some-
times left, eg, between logs of timber or hogsheads of
sugar This space 1s called broken stowage Wheso the
charterer has an option of loading several kinds of goods,
he must, 1f possible, fill up this space  In Cole v Meek (p)
the charterer was to provide a cargo of sugar and other
lawful produce He loaded mahogany logs, which were
produce of the port of loading, but left spaces between the
logs Held, he was bound to provide sugar or other
produce of the pott of loading to fill the spaces, and must;
pay damages for not domg so ’

But the charterer may be excused from habihty for

(n) Vanderspar v_Duncan (191), 8 T L R 30
(o) (1840),10L J C.P 48 (p) (1864),33L J G P 183,
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broken stowage by a custom of the port of loading In
Cuthbert v Cummng (g) 2 charter-party provided for a
cargo of sugar, molasses ’%‘ other lawful produce It
was customary at the port of loading to load sugar and
molasses m hogsheads and puncheons This was done,
but spaces were left large enough to take small pachages
of sugar, cocoa, &¢  Held, 1t was sufficient for the charterer
to load m the customary way

Moreover, the master of the ship 15 bound n law to be
a competent stevedore He 1s responsible for the proper
stowage of the cargo  Consequently 1f he stows the goods
80 that broken stowage 18 left, whereas by proper stowmg
1t could have been filled, the chaiterer will not be hable

Where, however, the charterers were well aware of the
method of stowmng, and the master’s ignorance of its
probable consequences did not amount to neghgence, 1t
was held that the shipowner was not lhable Ths was
decided 1 OFrloff v Briscal () wheie casks of oil were
stowed 1m the same hold with bales of wool The wool
became heated, dried the wood n the cashs and caused
them fo leak

Any, person who ships goods impledly wanants that
they are not dangeious when carucd 1n the oidmary way
unless

(1) he expressly notifies the shipowner to the contrary ,

(2) the shipowner knows, or ought to know, that they
are dangeious

In Brass v Maitland (s) bleaching powder
chloride of lime was shipped and damaged other goods
Sn board The shipowner having been made hable for
the damage, sued the shipper of the bleachmng powder

(q) (1855),24 L J Ex 198,310 (r) (1866),35L J P C 63
(s) (1856) 6 Ellis and Blackbun 471
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CHAPTER V
IMPLIED UNDERTAKINGS BY THE SHIPOWNER

In all contracts of carriage by sea the following under

takings aie implied on behalf of the shipowner

I As to the state of the vessel
He absolutely warrants that the vessel is seaworthy
II As to the conduct of the voyage
He undertakes that the ship
(1) shall proceed with reasonable dispatch ,
(2) shall not unjustifiably deviate

The above undertakings may be excluded or vamed to
any extent by express contract The polcy of Enghsh
law, unlike that of the United States and most continental
countuies, 18 to leave the shipowner, chaiterer, and shipper
to make whatever contract they please Thus 1t 18 quite
lawf\g for the shipowner 10 msert mn the contract a clause
exempting hum from lLiability for the negligence of himself
and his servants, whereas under the Harter Act, 1893, such
a clause would be absolutely void m the Umted States
Agam, provided he makes the stipulation sufficiently
definite, the shipowner can, by English law, contract
himself out of his hiabilty to provide a seaworthy ship
In the Umted States, however, such a stipulation would
“be void so far as 1t rehieved the shipowner from hability
to exercise due ciligence m seemg that the ship was sea
worthy  On the other hand, the Haiter Act hmts the

ship ’s undertaking to an to exercise due
49 D
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dihgence, wheieas the obhgation mmphed by Enghsh
law 15 absolute, 2 ¢, the vessel must be i {act seaworthy

Seaworthiness —There 15 an 1mplied undertahng mn
every contract of carnage by sea that the ship shall be
seaworthy for the particular voyage and for the cargo
cariied (@) The shipowner undertakes not merely that
he has taken every preceution, but that m fact the ship
18 seaworthy It 18 no defence that he did not know of
the existence of a defect (b)) But s undertaking relates
merely to the ordinary penls hkely to be encountered on
such a voyage with the cargo agreed on He does not
guarantee that the ship will stand any weather, however
stormy In McFadden v Blue Star Lune (c) the following
test was lid down  Would a prudent owner have required
the defect to be remedied before sending his ship to sea
1f he had known of 1t ? If he would, the ship was unsea
worthy

Puor to the commencement of the voyage the under
taking as to seaworthiness 18 a condition Hence 1f the
charterer or shipper discovers that the ship 1s unseaworthy
before the voyage begins and the defect cannot be remedied
within a reasonable time, he may throw up the contract
In Stanton v Richardson (a) a ship was chartered 3 take
a cargo meluding wet sugar  When the bulk of the sugar
had been loaded, 1t was found that the pumps were not of
sufficient capacity to remove the drainage from the sugar,
and the cargo had to be discharged Adequate pumpmg
machiery could not be obtamed for a considerable time,
and the chaiterer refused to reload Held, the ship was
unseaworthy for the cargo agieed on, and as 16 could nok

(a) Stanton v Richardson (1874), 33 L T 193

(b) The Glenfrun (1885), 62 L T 760
(¢) (1005), T K B at p 706



IMPLIED UNDERTAKINGS BY THE SHIPOWNEP

be made fit within a reasonable time, the charterer was
Justified 1n refusing to reload

After the voyage has begun the undertaling becomes
metely a wairanty, v e, the charterer or shipper 18 no
longer m a position to 1escind the contiact but can claim
damages for any loss caused by unseaworthiness In T%e
Ewopa (d) the ship was unseaworthy at startmg hy reason
of defective bulkheads Sho colided with a pier and
sea water got mto one hold Owng to the faulty bulk
heads, the water also demaged goods n the other hold
For the latter damage the shipowner was hdd liable, as 1t
aroge from unseaworthiness, but for the former he was
excused because the hill of lading excepted peuls of the
sea

This case illustrates the effect of excepted perls m
relation to the undertaking as to seaworthmess The
excepted penls do not mn any way lumt the undertaking
The question of Lalbihity where the caigo on board an
unseaworthy ship 18 damaged by excepted perls 19 one of
causation If the loss or damage to the goods would not
have occurred unless the ship had been unseaworthy,
the glupovmer 18 hable If 1t would have occurred
whether the ship was seaworthy or not, the shipowner 18
excused

The burden of proving unseaworthiness 1s upon those

who allege 16, bub there are certam special classes of ™

facts which go far towards 1aismg an inference that the

ship was unseaworthy Thus, 1f a vessel 18 obliged to

return to port shortly after the voyage has begun 1t may

ofarrly be mferred, m the absence of explanation, that she

was unseaworthy at startmg The whole evidence m the

case must be weighed , but when those who allege unsea,
(d) (1008), P 8¢
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worthiness prove a mass of facts bearmg upon the record
of a vessel which founders or breaks down shortly after
setting sail, they raise a presumption agamst seaworthiness
which can be rebutted only by proof that the loss occurred
from a different cause (¢)

The ship must be seaworthy with reference to the cargo
agreed on(f) Proper apphances to deal with special
cargoes are necessary Where the contract 18 to carry
frozen meat the ship 18 unseaworthy unless provided with
suttable refrigerating machmery (9) And a ship regularly
employed 1n carrying the precious metals 13 unseaworthy
unless 1t contams a strong room 1easonably fit to resist
thieves ()

In Tattersall v Natonal Steamshup Co (2) the ship, after
digcharging cattle sufterng from foot and mouth disease,
was not properly dismfected before a fiesh cargo of cattle
was put on board The shipowners had to make good
the whole damage i spite of a clause m the bill of lading
limiting their hability to £5 per head of the cattle This
case clearly 1ll the absol of the undertak
8s to seawoithiness If the shipowners’ habibity had
been merely to use 1easonable caie, the lumtation svould
have been held good

The ship must be seaworthy at the time of saihng In
reality the undertaking here 1s twofold

(1) That she 1s fit to receive the cergo at the time of
Joading

(2) That she 15 seaworthy at the tune of smng  And
whereas the latter 18 operative throughout the voyage,

(¢) See Lindsay v Klew (1911), A C at p 205

(/) See Stanton v Richardson, 33 L T 193

(9) Cargo per Maors King v Hughes (1895), 64 L 0 Q B 744
(k) Queensland Nat Bank v P & O Co (1898),1 Q B 567
[) (1884), 50 L T 299
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the former applies only at the time of loadmg Thus,
McFadden v Blue Star Lune (7) a defect ansing after the
cargo had been shipped was held to be no breach of the
warranty of cargo worthmess

In Cohen v Dawdson (1) the ship was seaworthy when
she began to load but not when sho put to sea Held,
the ship must be scaworthy at the time of saing  She
may be unfit to put to sea at the time of loading, provided
she 18 fit for loading, but she must not commence the
voyage m that condition

In a time charter the warianty applies at the commence
ment of the hiring, not at the begmning of each voyage (1)

The ship must be fit to encounter the ordmaiy perls
of the sea In Koputoff v Walson (m) armour plates were
put on board but were not properly fastened down Owing
to rough weather, one of the plates broke loose and went
through the ship’s mde The jury found that by reason
of bad stowage the ship was not reasonably fit to encounter
the oidmary perds of the voyage, and judgment was
entered against the shipowner for the value of the armour
plates

A Jause m a chaxtor party that the ship 18 to be “ tight,
staunch, and strong, and every way fitted for the voyage,”
relates to the prehmmary voyage to the port of loading
Tt refers to the time at which the contiact 13 made (n)
or to the time of samling for the poit of loading The
warranty of seaworthmess implied by law, on the other
hand, relates to the time of saling from the poit of loading
JThe express undertaking, thercfore, does not displace the

() (1006), 1 K B 097 (1) 1877),46L T Q B 305
(1) Grertoen v Turabull (1908), § C 1101

(m) (1876), 34 L T 677

(n) Scott v Foley (1809), 5 Com Ca 53
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wananty imphed by law  In Sewlle Sulphur, &c, Co v
Colwils (0), under a charter contaming the above clause
the ship was to proceed to Seville and therc load The
ship was unseaworthy on leaving Seville, and this was held
to be a breach of the warranty imphed by law

A breach of the imphed warranty of seaworthmess at
the port of loading entitles the chaiterer to refuse to
load (p), but a breach of the express warranty does not,
unless 1t 15 such as to fiustrate the object of the charter (g)
This difference arses from the different times to which
the express and the implied warranties relate The char
terer’s obligation to load 1s conditional upon the ship bemg
seaworthy at the port of loading, not upon her bemg
seaworthy at the time the contract was made

Undertalang of Reasonable Dispatch —The shipowner
undertakes that the ship shall proceed on the voyage with
reasonable dispatch If he fails to carry out this under-
taking, the freighter’s remedy depends upon whether the
farlure 15 such as to frustrate the venture as & commercial
enterprise  If 1t 18, he may repudiate the contract,
1f 16 15 not, he has an action for damages for the %e]ay,
but to this the plea of excepted perils 18 a good answer

In Jackson v Umon Marme Inswance Co (r) a ship
was chartered i November 1871 to proceed to Newport
and there load iron rails for San Francisco She sailed
{for Newport on January 2, 1872, but was stranded on the
way and could not be repaned for some months On
February 15 the charterers repudiated the charter Held,
they had a mght to do so  As the delay arose from perils *
of the sea Which were excepted by the charter party, the

(0) (1888), 26 Be L R 437
(p) Stanton v Richardson (1874), 45 L J C P 178

(@) Tarrabocksa v Hicke (1856), 26 L T Ex 26
(r) (1873), 2L J O P 284
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sbupowner was not hable in damages for failure to petform
his contract

Demation —It 15 an mplhed condition in every contract
of carriage by sea that the ship shall proceed on the voyage
without unnecessary deviaton If the voyage 18 not
prescribed, the ship must follow the ordinary tiade route
But the terms of the contiact often gve the shipowner
the might to call at ports out of the ordinary course of the
voyage Vague gencral tms, however, will not be con
strued as conferting an unhmited right to deviatc  Thus
m Leduc v Ward (s) the hill of lading gave “lLiberty to
call at any ports m any order and to deviate for the purpose
of saving life or property ” The voyage was from Fiume
to Dunkirk, and the ship went out of he1 course to Glasgow
She was lost m a storm m the Clyde Ileid, the above
clause merely gave a mght to call at any ports m the
ordinary course of the voyage, and the deviation to
Glasgow was not protected by 1t

In Glynn v Margetson (¢) the clansc gave libeity to call
at any ports i the Mediterianean and m any ouder
Oranges were shipped at Malaga for Liverpool, but before
profleding to the latter port the ship went back on her
course to & poit on the east coast of Spawn  On arnving
at Liverpool, the oranges were found to be decayed owmng
to the delay  Held, the clause in the bill of lading giving
lLiberty to deviate must not bo constiued so as to defeat
the ohject of the contiact , the deviation was not Justifisble
and the shipowner was hable m damages

There are two cases m which deviation 18 justifiable
apart from express contract

(1) For purposes necessary to the prosecution of the
voyage or to the safety of the adventure,

(5) (1888),20 Q B D 475 (1) (1803), A, C 351
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(2) To save hfe—but not property

It 18 the master’s duty to do all m his power to ensure
the safety of the adventure If the ship sustains such
damage that repaus arc necessary, he must put mto the
nearest port even though this mvolves dewaation (u) In
Eushv Taylor (v) deviation was held justified even though
1t was necessitated by the ship’s unseaworthiness when
the voyage commenced In The Teutoma (w) a German
ship bound for Dunkurk deviated to Dover m consequence
of a report that war had been declared between France
and Germany In fact war was declared three days later
Held, the deviation was justifiable

Dewiation to save lfe 1s always justifiable, but not to
save property unless this 1s expiessly stipulated In
Scaramanga v Stamp () a ship deviated to assist another,
but, mstead of merely saving the crew, an attempt was
made to eain salvage by towing the distressed vessel The
relieving ship went ashore and was lost with her cargo
Held, the shipowner was lLable for the loss of the cargo
although 1t was caused by penls of the sea which were
excepted by the charter

This last case llustrates the effect of deviation pon
the contract of carmage The mmphed undertaking not
to deviate 18 regarded as a vital term n the contract It
18 a condition, and the eflect of a breach of 1t 18 to sweep
sside the whole of the special contract m the bill of lading
or charter party Consequently the shipownei cannot
rely upon the exceptions contamed theiem Thus, m
Thorley v Orchas Steamsfap Co (y) a cargo of beans was
shipped for London The bill of lading excepted negh

(w) Phelps v Hul (1891),1 Q B 605

(v) (1012), A C 604 (w) (1872), 1 L J Adm 87
(¢) (1880), 5 C P D 206 (y) (1007), 1 K B 660,
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gence of stevedores The vessel deviated Subsequently
the beans were damaged thiough the neghgence of steve
dores  Held, tho shipowner was lable for the damage
because, owmg to the deviation, he could not 1ely upon
the exception m the bill of lading

In this case Fletcher Moulton, L J, after pomting oub
that deviation changes the essential character of the
voyage, saxd  “The most favourable position which he
(tho shipowner) can claim to occupy 1s that he has carned
the goods as a common carmer for the agreed freight I
do not say that m all cases he would be entitled as of nght
to be treated even as favourably as this 7 (2)

As to the first part of this dictum, if the whole special
contract 18 swept away by deviation, 1t does not appear
that the shipowner can claim the agreed freight His nght
would be that of a common carrier to claim s reasonable
sum for carrymg the goods The second part of the
dictum seems to suggest that the shipowner would not
be entitled to claim the benefit of the common law excep
tions The case of Leduc v Ward (supra) lends some
support to this view , for there the shipowner was held
hableor a loss which might have come within the common
law exception “ acts of God” Bub the case of the Infer
national Guano Co v McAndrew () makes 1t clear that the
habihity of the shipowner mn the event of deviation 1 the
same as that of a common carrier Tlus case also decides
that the prmeiple of Thorley v Orelus Steamshup Co —
where the loss occurred after the deviation—apphes also
to losses occurning before the deviation

The difference between the effect of deviation and that
of unseaworthiness may be seen by contrasting Thorley v
Orchaus Steamshup Co with The Europa (b) Whexe loss 13

(z) At p 669 () (1800), 2 K B 360  (b) (1908), P 84
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actually caused by unseaworthmess, the shipowner 1s hable ,
but if the substantial canse of the loss 18 an excepted perl,
he 18 not hable although the ship was unseaworthy In the
case of deviation 1t 1s not a question of causation at all
If the ship deviates the shipowner 1s Liablo for any loss,
whether 1t a10s¢ out of the deviation or not and whether 1t
occurred before or after the deviation, subject only to the
common law exceptions

In Kwh v Taylor () the ship was unseaworthy at the
time of sailing by reason of an excessive quantity of cargo
being stowed on deck  She was obliged to deviate because
bad weather made repairs necessary  Held, the deviation
was Justifiable 50 as to entitle the shipowner to the benefit
of a lien on the cargo for dead fieight given by the balls of
lading m accordance with the charter party

(¢) (1012), A C 604



CIIAPIER VI
AUTHORITY OF THE MASTER,

Tuz authonty of the master of a ship 1s very lmge and
extends to all acts that are usual and nccessary for the
employment of the ship (x) He may

(1) Make contracts for the huire of the ship, but cannot
vary confiacts which the owner has made

(2) Enter mto agreements to carry goods for fieight

(3) Sign bills of lading for goods shipped and acknow
ledge the quantity and condition of the goods when put
on bomd

(4) Sell the cargo at an mtermediate port m order to
prevent loss to the caigo owner by keepmg 1t on board
when 1t has become unfit to be cartied further

(5) Sacufice the shp, freight, or caigo to save the wholo
advettuie from a common dange: (b)

(6) Borrow money m foreign ports for necessary expenses
and bind the owners of ship and cargo to repay 1t For
this purpose he may hypothecate ship and cargo as secunity
for the money borrowed (b)

The master usually has anthonty when m a foreign port
to make contracts for carrymg goods or huing the vessel
Apart from notice to the contrary, persons so dealng with
the master may assume that he 1s a general agent having
authorty to bind the owners for the purposes and on the

@ Pez Jervis, CJ, m Grant v Norway (1831), 0L J C P
at p
(b) See chap i
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terms on which the vessel 18 usually employed  The master
has no power to carry goods freight free (c) or to sign
bulls of ladimg for a lower rate of freight than the owner
has contracted for (d) He must not assume “any other
authority than the mdispensable and necessary one of
procuring a freight for the vessel accordng to the ordmary
terms” () “The authority of the captamn to bind his
owners by charter party only anses when he 1s i a foreign
port and his owners are not there and there 15 difficulty m
communicating with them” (f) In Lloyd v Gusbert (g)
1t was decided that the authonity of a master of a foreign
ship to contract on behalf of his owners was limited by the
law of the ship’s flag

The master has no authority to cancel or alter contiacts
already made by the owners Thus he cannot alter the
port of discharge or the amount of the freight But
where the other party refuses to perform the origmal
contract the master may make the best arrangement pos-
sible for the employment of the ship In Pearson v
Goschen (k) the charterers failed after part of the home
ward cargo had been loaded Their agents refused to
load the rest of the cargo and the master then agreed,
under protest, to carry the whole homeward cargo at
30s a ton The shipowners claimed freight at 90s a ton
as ongmally agreed Held, as to the cargo shipped after
the failure, the new agreement was vahd , but as to that
already on board, the omgmal freight of 90s & ton was
payable

{¢) Per Jervis, GJ , m Grani v Norway (1851), 20 L J C P
at p 98

(d) Prokernell v Jauberry (1862), 3 F & F 217

(¢) Per Dr Lushington 1 The S Henry Webb (1849), 13 Jur
639

(f) Per Brott, LY, i The Fanny, & (1883), 48 L T at p 775
(9) (1865), 33L J Q B 241 (k) (1864), 33 L J C P 265
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The master 18 presumed to be the servant of the registered
owner of the ship  On a change of ownership, the master’s
ongnal authomty and mstructions are vahd until he
recerves notice of the change(:) Although the new
owners may not be bound by s contracts, 1f they recogmze
his act n receving goods on board they must accept the
terms upon which he recerved them (z)

The master often signs bills of lading and charter parties
1n his own name without words, showing that he 18 merely
acting as agent for the owners Insuch cases the other
party can treat either the master or the shipowner as the
person Lable on the contract Smce the case of Priestly
v Ferme(g) 1t has been qute clear that, as m the case
of any other form of agency, judgment against the master
18 a bar to an action on the same cause agamnst the owners
of the ship

The master may himself sue on contracts made m hs
own name, but not where he acted merely as servant of
the owner Thus, where the charter prowided that the
master should sign bills of lading and these mcorporated
the terms of the charter party, 1t was held that he could
not sye the charterers for freight His signature to the
bulls of lading was not a fresh contract but merely a means
of carrymng out the charter party (i)

Admassions w the Bill of Lading ~What we have now
to consider 18 the effect of the master’s signature to the
bill of lading as an admission that the goods theremn men
tioned were shipped and were m good condition when put
on board The shipowner undertakes to dehver all the
goods put on board “ mn like good order and condition ” He

(s) Per Bramwell, B, n Mercantile Bank v Gladstone (1868),
L J BEx 130

[7) (1865), 8 H & C 977

(k) Repetto v Millars Karry, dc, Forests (1801), 2 B 306

61

Mastor's
habity on
lus contracts



62

Evidence
ngainst
shipowner
ut not
conclusive

Statements

a8 to
quantity

CARRIAGE OF GOODS BY SEA

15 hable for falure to delwer the full quantity and for
any damage to the goods not amsing from excepted
perls

Bioadly, the rule of law 1s that statements n the il
of lading as to the quantity, quality, and condition of
goods shipped are evidence agamnst the shipowner but
are not conclumve The law on this subject may be
summarized as follows

Admissions by the master

(1) He 18 the shipowner’s agent to make all admssions
ordmenly made mn g bill of ladng

(2) Where he signs for goods not m fact put on hoard,
the shipowner s not estopped from proving that they
were not shipped (1)

(3) The onus of proving that goods mentioned in the
bill of ladmg were not shipped 13 on the shipowner (m)

(4) The master’s signature only admits

(z) The receipt of a certain number of packages, &c
He 18 not required to venfy thewr weight, contents, or
value
(b) That the goods or packages were externally m

good condition  He s not required to examne the quality

or condition of the goods by opening the pmka.gee“

The following cases ik the stated
above

In McClean and Hopev Fleming (n) 16 was lad down
that 1t 18 not to be presumed that the master has exceeded
his authonty, and therefore, until the contrary s proved,
15 must be assumed that he recerved the goods egned for
Hence the hill of lading 18 pruméd face evidence, both

() Grant v Norway (1851), 20 L J C P 93 The contrary
rule provalls 1 most contmental counties

(m) Smath v Bedowsn S N Co (1896), A C 70

(n) 1871),L J 2H L 8o st p 130
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against the master signing and agamst the shipowner, that
the goods have been shipped

In Grant v Norway (o) a bill of lading was signed by the
master for twelve bales of silk which had not been put
on board It was held that the master had no authouty
to mgn fo1 goods not shipped, and theiefore holders of the
bill of lading had no claim agamst the shipowner for non
delivery of these bales In another case (p) the master
had been fraudulently mduced to give bills of lading twice
over for the cargo, and delivery was obtaned under the
second set of bills It was held that the shipowner was
Thable to holders of the ongmal bills

In Thorman v Burt (q), after the mate’s recerpt had been
given for a cargo of timber some of 1t was lost before shup
ment Bills of lading were, nevertheless, given for the
whole Held, the shipowner was not hound by the state
ments m the hills of ladng as to the part of the cargo
not put on board There may, however, be a stipulation
that the quantity stated m the bill of lading shall be
conclusive In that case the shipowner 13 estopped from
denymg that the goods have been shipped, whether they
have or not, unless theie has been fraud on the part of
the shpper

In Coz v Bruce (r) bales of jute were shipped with marks
mdicating the quahty of the jute The bill of lading
wrongly described the bales as bearmng other marks mdr
cating a better quahty The holders of the bull of lading
claimed the difference 1n value from the shipowner  Held,
the shipowner was not estopped fiom denying the state-
ment 1n the bill of lading as to quality It 13 not the

(0) (1851),20 L J C P 93
(p) Hubbersty v Ward (185%), 22 L J Ex 113
(q) (1886), 54+ L T 340 ‘
() (1886),56L J Q B 121
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captain’s duty to wmsert quality marks , hence, 1f he states
them mcorrectly, this does not prevent the shipowner from
showing that goods of that quality were not put on board

An admission as to the condition of goods on shipment
will bind the shipowner only as to defects which ought
to be apparent on reasonable mspection Thus timber
although ot ly stamed with petiol was stated m
the bill of ladimg to be shipped mn good order and con
diton ”  Held, the assignes of the bill of lading could
sue the shipowner for damages and the latter was estopped
from denymng that the tunber was shipped m good con
dition (s) This 18 so even though the mate’s receipt
contaned a remark as to the bad condution of the goods (¢)

In The Peter der Grosse (u) 1t was held that the clause
“ shipped m good order,” &c , n the bl of lading amounted
to an admission that the goods were apparently and exter
nally 1 good condition when put on board, and 1t was
for the shipowner to show that damage to the goods had
not ansen on board or was covered by the exceptions m
the bill of lading

‘Where the consignee 18 also the shipper, statements m
the ull of lading bs to condition do not bind the ship
owner He may show what was in fact the condition of
the goods when shipped  The mere fact that goods shipped
under the usual clause have been dehvered n a damaged
condition does not suffice to render the shipowner hable
to the shipper The latter must show that the damage
was due to fault on the part of the shipowner or else that
the goods were m fact shipped mn good condition (v)

{e) Compania Nawera Vasconzada v Clurchil (1906), 1 K B
237

() Martncaus v R M § Packet Co (1013),28 T L R 364
() (1876), 34 L T 749
(4) The Ida (1876), 32 L T 541
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The bill of lading 15 an admussion on the pait of the
shipowner that certamn goods have been shipped apparently
m good condition, and an undertakmg by him to dehver
them m such hke condition at the end of the voyage
provided—

(1) freight 1s paid as agreed ,

(2) he 15 not prevented by any of the excepted pels
Hence the shipowner 1s hable for all damagc to the goods
while on board apart from that caused by excepted penls
If some of the goods are not m good order when shipped,
a clean bl of lading ought not to be given but a note to
that effect should be made 1n the margm of the bill

The Bills of Lading Act, 1835, scction 3, enacts that n
the hands of a consignee or endorses for value the bull of
lading 18 conclusive evidence, as agawmst the person signing
1t, that the goods represented to have been shipped were
actually shipped  But this does not apply where

(1) The holder of the bill of lading knew when he toolk
15 that the goods had not been shipped

(2) The person signing can show that the misrepresenta
tion was due to the fraud of the shipper, holder of the bill
of laging, or some one under whom the holder clams

The person signing will generally be the master or
broker Any person who has a dwcretionary authonty
to sign bills of lading will be Liable under this provision
‘Where & clerk or sexvant who has no such authonty signs,
the estoppel will operate agamnst the person on whose
behalf he appends the signature

In the case of Thorman v Burt (supra) the master would
clearly have been hable under the above provision, but
the action was brought against the shipowner The case
of Grant v Norway was prior to the Act

An important case on the constiuction of section 3 of the

B
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Bills of Lading Act, 1855, 15 Parsons v New Zealand
Slappmg Co (w) In that case 608 frozen carcases of
lambs were put on board and the bill of ladng, signed by
the deflendants, showed the carcases as marked 622X
On arval only 507 carcases were found to be marked
622X, the 1emammg 101 bemg marked 522X The
endorsce of the bill of lading aigued that the defendants
wete estopped fiom denymng the statement m the bill of
ladng and were hable for failing to dehiver 101 carcases
It was held that the maiks did not, form part of the desenip
tion of the goods and no estoppel arose The section
protects persons who have acted on a musrepreseniation
that goods have been shipped when they have not  Here
the marks were quite immaterial as far as the purchaser
was concerned because the lambs marked 522X were of
the same chaiacter and value as those marhed 622X

Authority to act for Cargo owner —In cases of emergency
the master may become the agent of the cargo owner to
take special measures to preserve the cargo or to mmmize
the loss ansing from damage which has already occurred
In cases of necessity he may

(1) Sell the goods at an mtermediate port

(2) Jettison part of the cargo to save the rest of the
adventwe

(3) Incur special expense to preserve the cargo or to
tranship and forward 1t Such expense he can recover
from the cargo owner

(4) Hypothecate the goods as secunty for money raised
to ensure their arnval at the port of destimation

The master’s authonty thus to act n the mterests of
the ca1go owner 13 part of hus general authonty as servant
of the shipowner, and the latter will be hable 1f the master

[w) (1901),1 Q B, 548
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abuses luis powers  Thus, if the master improperly jettisons
goods the shupowner will be hable , for such an act, 13 withm
the scope of his functions as servant of the shipowner
But the master has no wuthonty {o act for the cargo ownm
if the latber or lus 1ep can be

with (z) If this can be done, he must obtamn mstructions
from the owner of the goods and must obey them (y)
Where chaiterer and shipowner grecd on mstructions
which were ambignous and were msinterpreted m good
faith by the master, 1t wis held that the chaiterer could
not hold the shipowner liable ()

When, fiom the cfiects of mhment vice or otheiwise,
the goods are damaged on the voyage so that their value
18 rapidly deteriorating and 1t would be mpossible or
highly impradent to carry thum to thewr destmation, the
master has power to sell them at an mtermediate port  In
50 domg he must have regard solely to the mtcrests of the
cargo ownel, and he musi not eficet a sale unless there 18
a real necessity for 1t In Cannon v Meaburn (a) the ship
was leakimg very badly and the master was of opwion that
she was not worth 1eparmg  Accordingly ship and cargo
were 80ld at & port of otuge It was held that the salo
of the cargo was not justified as the shup might have been
repaired o1 the goods transipped and forwarded by anothex
vessel

Purchasers of a cargo from the master of a ship do not
get a good title “ unless 16 18 established that the mester
used all reasonable efiorts to have the goods conveyed to
themr destimation, and that he could not by any means
avalable to him carry the goods, or procure the goods to

{x) Cargo ex Argos (1873), 12 L J Adm at p 50
Iy) Acatos v Burns (1878), 47 L J Ex 666

(=) Mrles v Tlaslchurst (1907), 12 Com Cn 83
(s) (1823),2L J C P 60
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be carried, to therr destination as merchantable articles,
or could not do so without an expenditure clearly exceeding
their value after their armval ab their destination  (b)

The fundamental 1ule that the master’s authomty to
act for the cargo owner angses from necessity and cannot
be exercised 1f the cargo owner can be commumcated with
15 applhed here with stuictness In Acafos v Bums (c)
a cargo of maize which had become heated was sold at
an mtermediate port  The jury found that 1t was impos
sible to carry the cargo to its destnation and that a sale
was prudent under the circumstances, but that the neces
sity for a sale was not so urgent as to prevent commumea
tion with the cargo owners Held, the shipowner was
Table to the cargo owner for selling without hus consent
Baggallay, LJ, sad  “In order t p justify the sale under
the cncumstances, there must be not only an absolute
necessily but an mability to comm micate with the owner
of the cargo ” (d) ,

(b) Allantw Mutual Insurance Co v Hut» (1880), 16 Ch D at

(c) (1975), 47 L J Ex 560
(@ At p 6



CHAPTER VII
GENERAL AVERAGE AND BOTTOMRY

‘Wunre m the course of the voyage a danger auses which
makes 1t necessary to sacnfico the ship or cargo, the loss
will generally fall upon the owner of the particular mterest
snerificed  Thus if, owing to heating, 1t becomes necessary
to sell the cargo at an mtermediate port, the cargo owner
will have to bear the loss amsing from such a sale The
same prineiple apples to extraordinary expenditme during
the voyage If, owing to bad weather, tho ship has to
put 1n for repaws, the expense of such repons must be
borne by the shipowner

But where ship and cargo are exposed to a common
danger and some part of the cargo or of the ship 18 mten
tionally sacmificed, or extra cxpendituro 1s mcurred, to
averf that danger, such loss or expense will be the s\\b]ecb
of general average X Tt will be app
between ship and cargo 1n proportion to their saved values
Tlus 18 & very ancient rule of martime law It found 1ts
way from the law of Rhodes nto the Digest of Justiman,
and through the usage of commerce 1t has become a part
of the common law of England

For a sacnfice to be the subject of general average

the foll d must obtain

(1) There must be a dang&t common to the whole
adventure

(2) The sacnfice must be real, intentional, and necessary

09

What iu a
goneral

nvorngu
soenifice

Condlblonl
con
tnbuﬂon



70

Common
danger

Renl
soonifice
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(3) The danger must not ausc fiom the faulf of the
person claiming

There must be a common danger In Nesbutt v Lush
wngton (¢) a ship was stranded on the coast of Teland
durng a penod of great scareity The mhabitants com
pelled the captamn to sell wheat, which was on board, at
Iess than 1ts value As they intended no imjury to the
vessel, there was no common danger and 1t was held that
this was not a general average loss  But the danger need
not be common to the whole adventure m the sense that
the discharge of a large part of the cargo would preclude
the possibibty of a geneial average loss Thus where
most of the cargo having been discharged, a fire broke out
on the ship, and the remamder of the cargo was damaged
by water used 1 putting out the fire, 1t was held that
the shipowner must contribute m respect of this damage (3)

Where the thing abandoned 1s alieady practically lost,
thele 18 no real sacrifice and consequently no claim for
contrbution, ¢g, cuttng away a mast which 1s already
virtually a wreck (¢) Bui where deck cargo had broken
Toose m a storm so that 1t was a source of danger, and
mterfered with the worling of the pumps, 1t was, held
that the cargo was not vintually lost and 1its jettison
amounted to a sacnfice (d)

Generally the duty of demding whether a sacmfice 18
necossary, 1ests with the master of theship  Butit appears
that the act of an independent authomty may give mse to
s claim for general average contubution provided 1t was
done solely in the mberest of the ship and ecargo (c)

(2) (1702),4 T B 783

(b) Whatecross Ware Co v Sawll (1882), 61 L J Q B 426

{c) Shepherd v Kottgen (1877),47L J C P 67

(d) Joknson v Chapman (1866), 5L J C P 23

(e} Papayanm v. Grampian Steamship Co (1896), 1 Com Ca 448
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Where the loss or oxpenditure has been caused by faulton Fouls of
the part of one of tho mterests involved, that interest s é’]‘;‘;::::,g

precluded from claiming general average contuibntion  Thus
the shipowner cannot recover m respeet of extin expendi-
ture to further the adventure where such expenditure wis
due to the ship’s unseaworthmess (f) Bul suppose goods
have been jettisoned to averh & common danger eaused
by neghgent navigation can the owners of those goods
claun aganst the owners of the rest of the cargo? It
was deeided mn Strang v Scott (q) that they could The
owners of the jettisoncd goods “were not puvy to the
master’s fault and were under no dury, legal o1 mornnl, to
make a gatwtous sacmifice of then goods for the sahe
of others to avert the consequences of hig fault > (k)

Where the contiact of curnage mal es catam execptions
to the hability which would otherwise fall on one of the
parties, 16 prevents the grounds of such labihity being
imputed as a fault Lo the party m whose fivowr the ex-
ceptions are made Hence, 1f neghgence of the ship
owner 18 excepted 1 the contract, ho caniecover inrespeet
of loss ot «xpense meured for the common good evin
though Ius neghgence made the loss o exponse nocessary
In The Carron Purk (1) the chartur party evcepted negh-
gence of the shipowner’s servants By rcason of neghgence
on the part of the ship’s engincers, water got mto the ship
and the shipowner claimed agamst tho cargo owner m
respech of expendibure necessaxy to remove 1t Held, he
was entitled to contribution from the cargo owner

In order to prevent a person recovering general average
contribution on the ground that he was 1n fault, the fault

(f) Schloss v Herot (1883) 2L JCPall
(9) (1889), 1t A C 6

(R) Ind Per Lord \an-unn atp 609

(1) (1890), 60 L J Adm 74

Lificet of
ey ptions

n



Genoral
averago loss

Jettwon

Dech cargo
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must be hing  which an  actionabl
wrong () Where dunng the voyage, & cargo of coal took
fire by spontaneous combustion, the cargo owner was held
entitled to 1 fiom the ship n respect
of damage to the coal 1 eatingwshmg the fire There
had been no neghgence on the part of the shippers, and
1t was assumed that both parties were equally familiar
with the labihty of coal to spontaneous combustion n a
chmate like that of India (4)

There are three mtcrests involved m a maritime venture
—the cargo, the ship, and the fieight Consequently
general average loss may ause from

(1) Sacnfice of cargo

(2) Sacnifice of the ship or tackle

(3) Sacnfice of fieight

The commonest stance of a general average sacrifice
15 jettison  This conssts in throwing overboard cargo or
stores m order to hghten the vessel There must be a
voluntary act of sacmfice i the imterests of the whole
adventwe The meie washing overboard of part of the
cargo will not give mise to general average contribution
nor will the throwing overboard of cargo by the crew or
passengers out of private mahee (I)

To giwve mse to a general average contribution, the cargo
Jettisoned must have been stowed m a proper place
Generally 16 18 not proper to stow cargo on deck, and, in
the absence of a special custom or the consent of the
other wnterests m the adventure, the owner of deck cargo
has no claim for general average contmbution if 1t 18
Jettisoned (m) If the shipowner has agreed to receive

()) Greensinelds, Cowe & Co v Stephens (1908), | K B at p 61
(L) Toud (1008), A C 431

(1) “ Abhott on Shipping » 14th edstion, p 753

(m) Strang v Scott (1880), 14 A C at p 608
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deck cargo, the ship and freight must contribute to the
loss, provided the owner of the jeitisoned goods 1s the
sole cargo owner  But where there ate other cargo owners
who have not consented to the stowing on deck, no con
tribution can be obtamed from them o1 from the ship
owner (%)

It 18 sometimes stipulated that the cargo shall he cariied
“at merchant’s msk” Ths frees the shipowner fiom
hability for improper jettison by lis servants Bul
where the master properly jettisons goods, he 13 acting
ag agent for the cargo owner and the above poviso does
not apply Where the goods are stowed on deck without
the shipper’s consent, the shipowner would be responsible
for their loss by jettison because he has placed them
m a dangerous position 1n violation of his undertaking
to carry them safely () But a valid custom to stow such
goods on deck would 1clieve hun of hability

Where any sacrifice of the ship, her stores or tackle 18
necessary to avert a common danger, 1t will be the subject
of general average contribution unless 1t was meurred m
fulfillhing the shipowner’s oniginal contract to carry the goods
safely to then destination Al ordinary losses sustaned
by the ship must be borne by the shipowner  but sacufices
to meet the particular emergency, such 4s loss of the
ship’s tackle through using 1t for unusual purposes
order to secure her safety 1n specially difficult circumstances,
will be the subject of general average contnibution (p)
Simlarly where spare spars were cut up for fuel to Leep
a pump gomng, their value was held to be the subject of
contribution because this was not the use they were m

{n) Wnght v Marwood (1881),7Q B D atp 60
{0) Royal Exchange Co v Dion (1880),12 A C 11
(p) Birkley \ Presgrave (1801), 1 Last 220
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tended for and the ship would have gone down if the
pumping had not been mamntamed (7) Where the tackle
13 msufficient for the ordmary needs of the ship, the ship-
owner cannot clam 1 respect of things destroyed to
make up the deficiency

Where the ship 1s 1n danger of simking, and the master
dehberately runs her ashoie for the purpose of saving
the cargo and possibly also the ship, the loss of or damage
to the ship would probably be held to be a general average
sacrifice (r)  The difficulty in so holding, hes n the fact
that 1f the ship 1s practically cortan to go down, there
no sacnfice n stranding her This 15 the prmaple laid
down m Shepherd v Kotigen (supra) Stll, the policy
of om Courts 18 to encomage the master to act impartially
m the mterest of all concerned and to hold otherwise
would be to encourage him to hazard ship and cargo mn
preference to iewrring certain damage to the ship by strand
g her to save the emigo Tt would defeat the main
utility of general average1f at a moment of emergency, the
captan’s mund were to hesitate as to saving the adventure
through fear of casting a burdon on hus owners ” (s)

‘Where freight 1s payable on delivery, & jettison ef the
goods mvolves not only a sacnifice of the goods themselves
but also & loss of the fraight on them Accordingly the
person to whom the fieight would have been payable,
whether charterer or shipowner, 1s entitled to claim
contribution from the owners of the ntercsts saved In
Pirie v Middle Dock Co () cargo damaged by a general

(q) Harrsson v Bank of dustralasia (1872), 41 L J Ex 36

(r) See the judgment of Bmo.t LJ, i Whitecross Wire Co v

Sawmll (1882),8Q B D atp
(a) Per Grove, J,1n Shcphenl v Koligen (1877), 47L J C P at

(t) (1881), 44 L T 426
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average sacufico had to be discharged at an mtermediate
port 1t was held that a genewal average contubution
was due from the caigo owner 1n respect of the fraght thus
lost

But where freight 1s payable m advauce, 1t does not depend
upon the safe arrival of the goods, and a clam to general
average contubution i respect of freight cannot ause

Where extraordmary espendituie 18 weurred for the
purpose of avoiding & common danger which thieatens
shup and catgo, such cxpenditure 13 the subject of general
average contrbution m the same way as a logs voluntanly
meurred by a sacrihee of the ship, cargo, or freaght At
the same time 1t must be borne m mind thut the shipowner
18 under an obhigation to defrvy such expense as may be
necessary to complete the voy g It 13 sometimes difficult
to determime whether expenditure 13 the subject of general
average contribution o1 has been mncmied merely m ful
filment of the contractual obhgution of the sipowner

Payments for salvage services may or may not be genoral
average expenditure  Such payments are due to persons
other than the earuier who 1 time of danger render assist-
ancetpthe vessel  The liability Lo pay salvage, att iches to
the property saved i propoition to 1ts value m the s ame way
a8 general average clams attach  Where eapenseis incurred
1 saving both ship and cargo, 2s maefloating a ship thit has
sunk or got agiound with her cargo, this 1s treated as a
general average expense (#)  But where the caigo hag been
safely d d and further opeiat: are dnected to
getting the ship afloat and towmg her nto a port for
repars, the further evpense thus incurred will fall on
the shipowner alone (v)

(w) Remp v Talbday (1866), 34 L T Q B 293
(v) Jobv Langlon (1856),26 L J Q B 07
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‘When & ship puts i to a port of refuge to repair damage
done by a gencral average sacufice, the cost of repamng
the ship, together with other charges mcidental thereto,
18 the subject of general aveiage (w) Such incidental
chaiges would mclude the cost of reloading the cargo 1f 1t
had to be unloaded m order to effect the repairs But
1lus 15 not, the case where the damage to be repaired arose
m the ordinmy course of the voyage In Svendsen v
TWallace (2), the ship sprung & leak under no special stress
of weather beyond the ordinary perls of the sea  Acting
{or the safety of the whole adventure, the master put mto
a port of refuge for repairs It was necessary to unload
the cargo 1n oider to effect the repairs  Held, the cargo
owners were not chargeable with general average con
tribution m respect of the expense of reloading the cargo
This differs from the pievious case m that the repaus
were necessitated by a general average sacnfice in the one,
whereas n the other they arose merely from an ordinary
meident of the voyage

Where by reason of an impending penl 1t has become
unsafe for ship and cargo to continue the voyage, deviation
to & port of refuge 1s a general average act Butaf the
deviation was rendered necessary by the unseaworthiness
of the ship, the shipowner cannot recover general average
contributions 1n respect of the poit of refuge expenses (y)

The slupowner has a lien on the cargo for general average
contributions As regards other persons entitled, he 1s under
a duty to retam the goods until any contmbutions due
to them are paid () In Crooks v Allan (a) the ship-

(1) Atuood v Sellar (1880), 5 Q B D 286
() (1885), 10 A C 404
(y) Schloss v Herwt (1868), 32 L J C P 211

(z) Strang v Seots (1889), 14 A C at p 606
(a) (1879),40 L J Q B 201
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owner fuled to tahe steps to obtamn payment of general
average contributions, and the peisons entitled to such
contributions recovered damages from hun  In pactice,
however, the goods aie usually given up on an under
taling to pay general average claims due on them, or on
2 depomt bemg made as sceurity pending the adjustment
of general average clams  Unless the contrict contams
4 special provision to the contiary, such adjustment 1s
made at the port of delivery and m accordance with the
law of that place (b)

The hien for general average contributions 1s a possessory
Lien, 1 ¢ , 8 mere 1ight to retain the goods until the contubu
tions are pmd The hen can be oxerased only by the
shipowner, not by anyone entitled to a general averago
contribution

Bottomry and Respondentia —Wheire 1t 13 necessary
to rase money for purposes essential to the piosecution
of the voyage, e ¢ , to pay for repairs, the mastcr has power
to do so by hypothecating the ship and cargo as secunty
for the loan  But the master has no authonity to charge
the cargo for such an advance unless the mteiests of the
cargd owner require it and the ship and fieight are an
msufficient security for the sum required (¢)

‘Whete both ship and cargo aie given as sccunty, the
contract 18 embodied 1n a bottomry bond, whexe only the
cargo 18 hypothecated, a respondentiz bond 15 given
The charge created by a bottomry bond becomes payable
only 1 the event of the ship’s safe armval  If the shup 13
lost, the loan 1s not recoverable In the case of & re-
spondentia, bond, the lender takes the same nsk with
regard to the safe arnval of the cargo

1b) Sumonds v White (1824), 2 B & (' 805
(c) The Onward (1873), 42 L J Adm OL

kil
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The authouty of the masier to hypothecate the ship
and cargo 13 a general rule of maritune law It arses
from the necessity of things , 1t anses from the oblhigation
of the shipowner and the master to carty the goods from
one country to another, and from 1t bemg wmevitable
{rom the nature of thingy that the ship and cargo may
at some time or other be mn a strange port where the captain
may be without means, and where the shipowner may have
no credit because he 18 not known theie, that, for the
safety of all concemned and for the carrymg out of the
ultimate object of the whole adventure, there must be
a power 1n the master not only to hypothecate the ship
but the cargo ” (d)

A bottomry bond confers upon the person advancing
money under 1t a maritime len on the ship, freight and
cargo A mantime hen 15 a pnvileged claim upon a
thing m respect of service done to 1t(¢) It 15 enforced
by proceedings mn rem taken in the Admmalty Court,
which will, if necessary, order the property chaiged to be
sold A mantime hen 18 distinguished fiom an ordmary
possessory Lien (e g , the Lien tor freight) m that 1t atiaches
to the property mto whosesoever hands the propert§ has
passed

The cargo cannot be resorted to m satisfaction of a
bottomry bond unless the ship and freight are msufficient
to satisfy the charge If 1t was unnecessary to charge the
cargo at all, the bottomry bond will be mvahd as agamst
the cargo owner ~ Where expenditure s mcurred for
repurs to the ship of a more extensive character than
wero necessary, the bond will be valid aganst the cargo

{d) Por Brett, L J, m The Goctano and Marwa (1882), 7P D

atp 145
(¢} The Ripon Caty (1897), P 220
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only to the extent to which such repairs were necessary
for the purposes of the voyage (f)

The purpose of a bottomry bond 1s to enable the ship to
complete the voyage If she does not amuve at her
destination, the lender loses lus money Consequently
where several bonds have been given, a later bond takes
prionity over an earlier one  The later bond 1 given at
& time of necessity when the cailicr one would otherwise
be frustrated, and the later 13 thercfore entitled to be
satisfied before the bond of culier date

(f) The Omeard (1873), 42 L J Adm atp 70
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CHAPTER VIII
DELIVERY

Ix the case of a general ship the port of discharge 13 stated
m the bull of lading, but where the ship 1s chartered by
one merchant three cases arise 1n connexion with the port
of dehvery which must be carefully distingmished

(1) Where the port 18 agreed on and named mn the
charter party Here, unless lumted by other clauses,
the obligation to go to the port named 18 absolute

(2) Where the port 18 not named 1 the charter party
In this case the charterer must name a safe port, and the
obligation 18 the same whether an express piovision to
that effect 13 mserted or not If the charterer names a
port which 18 not safe, the shipowner 18 discharged from
habiity to unload there, he can earn the freight by
dehvenng at the neaicst safe port

(3) But once the port has been named and aecep}ed by,
or on behalf of the shipowner (e ¢ , by the master m signing
bills of lading), he cannot afterwards refuse to go there
on the ground that 1t 18 not safe  He can, however, claun
damages for mjury to the ship by reason of the port not
beng safe

The charterer very often reserves the mght to name the
port of dehvery at a later stege, sometimes on loading,
sometimes when the ship arnves at an mtermechate port
of call If the ship 18 delayed by reason of the charterer’s
default m not naming a port, he will be hable m damages

80
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And if by refusing to name a place of discharge he prevents
the shipowner {rom eainmg the freight, he will have to
pay 1t as damages for bieach of contiact (a)

The poit speaified by the charterer must be safe  From
the decided cases 1L appears that for this purpose a safe
port means any place which 1s safe enough to enable ships
o load and unload theaie by taking reasonable precau-
tions (b) It must be safo for the particular vessel carrymg
the caigo she has on howrd  And it must be politically
3 woll ag physically safe  In the case we aic considering,
the shipowner 1s not bound to mish confiscation by entenng
a port which has been declared closed (¢) If the ship
with all her caigo cannot safely get nto the place named,
the shipowner 1s entitled to unload at the ncarest safe
place He 18 not bound by a custom to unload patly
outside and partly mside the port (d)

The clause “ O1 so near thereto as she may safely get”

18 ofton added after the name of the port of discharge ®

Tts offect 15 to lumt what would otherwise be an tbsolute
obligation on the shipowner to enter the port nomed m
spite of sand, bars, 1ce, blockade, &« 'Lhe clausc 18 also
used aven where the port 15 not named i the charter
party

Where such a clause 1s mserted after the name of the
port of loading, 1t 1efers to the vessel's exit as well as to
ber entry Hence under such & clause the shipowner 18
not bound to send his ship to a place which she could reach
empty, but could not safely leave when laden

The clause relates only to obstacles which are regarded
a8 permanent, not to such as were contemplated as ordiary

(a) Stewart v Rogerson (1871),T R 6C P 424
(b) Smatl v Durt (1884), 641, J Q B 121

() Opden v Ghaham (1861) 311 § Q B 26
(d) The Allmbia (1881), 50 L J Adm 30

“ Safoly
ot
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wmeidents of the voyage A temporary obstacle, such as
an unfavourable state of the tide or msufficient water to
enable the ship to get mto dock, will not make the place
unsafe 8o as to discharge the shipowner from liability to
unload there, unless the terms of the contract mdicate
otherwise (¢) Ordinarly the ship must wait until a
temporary obstacle 18 removed , but the master 18 not
bound to wait an unreasonable time Thus m Dakl v
Nelson (f) 1t was held that the voyage was not performed
merely by bimgmg the goods to the entrance of the named
dock, which was 8o crowded that the vessel could not get
m for an mdefimte penod Nevertheless, the charterer
having refused to name another place of discharge, 1t was
held that the shipowner was not bound to wait an un
reasonable time n order to get mto the dock

In Metcalfe v Bratanm Ironworks Co (g) delivery wad
to be made at Tagantog, on the Sea of Azof  In December,
when the vessel arrived, the Sea of Azof was closed by
1e and would not be open for five months It was held
that the shipowner was not entitled to freight by delivermg
as near as he could get  The question whether an obstacle
18 temporary or permanent 18 not 8o much one of lingth
of time as of what may be regarded as contemplated mer
dents of the voyage In the latter case, that the Sea of
Azof should be frozen at that time of the year was regarded
a8 bly withm the pl of the parbies
In Dakly Nelson, Lord Blackburn commenting on Metcalfe
v Britanma Ironworks Co says, “ It was both reasonable
and customary to unload ships m that part of the miver
0 which the vesse] had come ” (k)

[¢) 4llen Coltart (ma) 52L J Q B 686
if) (1881),64 C

(9) (1877),46 L J Q B 443

(%) (1881), 6 A C at p 51




DEITVLRY

Sometimes the words “always afloat” arc added to
the above clause Many modern ships would be mjumed
by talung the ground, and these words seive to Linut the
shipowner’s obhgation Thus wheie the bill of ladmg
contamed these words, and the ship could not dmcharge
at the port named without taking the ground, 16 wis held
that the master was entatled to unload at, the nearcst safe
place (1)

When the ship has arnved o the place of diseharge, the
consignee o1 endorsce of the nll of Iiding musb take steps
to recerve the goods  In the absencc of a custom or specinl
contract to the contiary, the shipowner 15 not bound to
notafy the consignecs that he 15 1endy to unload () It
18 the duty of the holdeis of the bills of lading to look out
for the armival of the slap  The rcason fon tlus rule 18
that the bills of ladimg may have been assigned durmg the
voyage, and the master may not hnow who 18 entitled to
the goods But where the conwignees’ 1gnorance of the
ship’s armval 18 duc to some defauli on the part of the
shipowner, such as entermg the ship at the custom house
under a wrong or mislcading nune, they will not be rable
for delay occ wstoned thereby (1)

Unless otherwige agrecd, the consignec must take the
goods from alongside The shipowner 1s only bound to
dehver over the ship’s side  In Petersen v Frecbody (1)
a cargo of spars was to he dischmiged “ overside mto
hghters ” The consignees provided lighters at the ship’s
side, but did not employ sufhcient men m the hghters to
take delvery withun the time fived for unloadng The

(1) Tregha v Smath's Tumber Co (1896), 1 Com Ca 360
() Hovman v Mant (1515), & Camp 101

(h) Bradiey v Goddard (1863), 3 & &1 Ga8

(1) (1805), 65L J Q B 12
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shipowner sued for damages i respect of the delay It
was held that the shipowner was not bound to put the
spas on board the lighters His duty was sumply to put
them over the rail of the ship and withm reach of the men
on board the hghters ~Consequently the consignee was
Table for the delay m unloadmg

The goods must be handed over to the consignee or his
agents In Gathffe v Bourne (m) goods were consigned
under a bl of lading to the plamtiff or his assigns  They
weie discharged ab a wharf on the day after the ship’s
armuval The consignees were not aware of the ship’s
arnval, and they were not at the whaif to take dehvery
Withm twenty four hours of the discharge the goods were
accidentally destroyed by fire  Held, the shipowner was
liable for their valuo A reasonable time must be allowed
for claimmg the goods, and, until that time has elapsed,
the shipowner’s hability as a carrier continues

But where the custom of the port of delivery 1ecognizes
another mode of dehvery, personal delivery 1s not neces
sary (n) Thus dehvery to a dock company, whee 1t 18
usual for the dock company to take cargo and store 1t
until clammed, has been held sufficient (0) And *whera
the regulations of the port required the consigneo to employ
harbour porters to recerve cargo, delivery to them was
held sufficient to excuse the shipowner from hability for
damage subsequently acciung to the goods(p) In
Gathffe v Bourne (supra) the yjmy found that delivery at
the wharf was not sufficient according to the custom of
the port

{m) (1838),7L J C P 172

(n) Petrococlwno v Bott (1874) 43L J C P 214

(0) Grange v Taglor (1904), 20T L R 386

(p) Emght Steamslap Co v Flemwng (1898), 25 Sess Ca, 4th
sorios, 1070
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The shipowner may also be excused by statute or by
express contract fiom hus hability to make peisonal delivery
In The Chartered Bank of Indiav Buish Inda S N Co (q)
power was reserved to the shipowner to land and store
the goods at the msh and cypense of the convignee By
the bill of lading the shipowner’s hability was to cease
a3 soon a3 the goods were free of the ship’a tackle  Persons
employed to land the goods, fraudulcntly delvered them
without presentation of the bul of lwding Held, the
slipowner was relieved of responsibihty by the above
provision m the bill of Indmg

The delivery must be not only to the proper person but
also of the goods gned to him  In Send v
Tyzack (1) bales of jute were consigned to various peisons
The bills of lading provided that the number of packages
signed for should be binding on the shipowncr  The bales
wete specifically marked, but the slupowner was exempted
from liabihity for obhteration or absence of muks  When
the cargo was unlonded, fourtcen bales wore mssing and
eleven others could not e adentified as belonging to any
particular consignment Al but fonr of the consygnees
recegved the full number of bales, and the shipowner
claimed to apportion the elcven bales among these four
Tt was held that, as the shipowner had fuled to delwer
the full number of bales shipped, he was not entitled to
clam the benefit of the exemption as to obliteration of
marks, and he was hable for the full value of the missing
bales and of those which could not be 1dentified

The master 18 justified m dehveing to the consignee
named 1 the bill of lading (on production thereof), ot to
the first person who picsents a propeily endorsed hill of
Iading provided the master has no notice of dealings with

(g) (1909), A C 369 (r) (1913), A C 080
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other bills of the same set  The leading case on this pomt
18 Glyn v East and West Indw Docl, Co (s) There goods
weie deliverable to Cottam and Co, o1 assigns They
deposited one bill of Jading with the plamtifis as security
for a loan, and with a second bill they obtamed delivery
fiom the Dock Company The plamtifls sued the Dock
Company for wiongful delivery , but 1t was held that they
were entibled to dehver on piresentation of a proper bill of
lacing

Convorsely, the master 18 not justified m delivermng to
any person who docs not produce the bill of lading In
The Stettwn (1) barrels of ol were shipped under bills of
lading making them deliverable to Mendelsohn or assigns
The shipper retamned one bill of lading and sent the other
to his agents to securc payment of the price The master
of the ship delivered the o1l to Mendelsohn without produc
tion of the hill of lading Held, the shipowner was hable
to the shipper for so delivenng

If the master has notice of other claims to the goods,
he dehvers at hus penl His proper cowse 18 to wter
plead (u) In practice, however, he usually delwers to
one parly on tender of an mdemmty agamst the comse-
quences should 1t turn out that another person was entitled
to the goods

At common law the master 15 not hound to keep goods
on board his slip for an unreasonable time m the event
of the holder of the bill of lading not claining them He
may warehouse the goods at owner’s expense, and 18 bound
to do so 1f keeping them on board would render persons
who ale not 1 fault hable for demurrage (v)

(8) (1882),7 A C 591 () (1889), 14 P D 144

() Glynv Bastand West Intia Dock Co (1882),7A C atp 611
(v) Bhnchsen v Barkworth (1868), 3 H & N 601
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The shipowner has also 2 stitutory power to warehouse
goods not clamed By the Mcrchant Shippmg Act, 1893,
Part VIT scchion 193, wheie the owna of goods nnported
mto the United Kmgdom farls to mike entry thereof ai
the custom house, or having mide entry fuls to tako
delivery, the shipowner may w uchouse the goods

(1) at any tine after that frved for deivay m the bill
of lading o1 chartu party , o1, 1f nonc 18 fined,

(2) after the espuation of thice working days from
the time when the master 1cports the ship b the custom
house

The power conferred by the above Act may be excuded
by express agreement or by the custom of the port (w)
Most bills of lading now contan a clause authorizing the
shipowner to unload the goods immediately on ariival,
and stipulating that the shipownur’s 1csponsibility 18 to
ceage when the goods have been landed

The shipowner continues hable 13 a carna until by the
contract, or i the usual cowrse of business, the tiansit 18
terminated and the goods have heun waichoused for their
owner until ho 13 ready to 1cecive them (z) The mewe
factethat the goods have reached their destination 18 not
enough to discharge the shipowner Thus 1s clear fiom
Gathffe v Bowrne (supra) where he was held hable for an
aceidental loss by fire alter the goods had been landed
The carrter may lunit Ins habihty to that of a bulee by
gving notice that he has warchonsed the goods and will
1o longer be responsible for ther safe custody, provided
the consignee accepts such notice (y) The consignee’s
zrefusal to take dehvery o1 failuie to do so within a 1eason

(w) tstey Stumore (1881),1C &1 %9

(a) Re Wel (1818), 8 Toun 143

() Mitchell v Lancashure and torl slare Raduay Co (1876), 44
LJ QB 107
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able time (), also puts an end to the shipowner’s habihty
a8 8 carrier

‘When the shipowner has warehoused the goods under
the Merchant Shipping Act (supra) he 18 no longer respon
sible for their safety The warehouseman 13 not an agent
for the shipowner for the pwmpose of ensmng the safety
of the goods He 1s under an obhgation “ to dehver the
goods to the same peison as the shipowner was by his
contract bound to dehver them, and 15 justified or excused
by the same ciroumstances as would justify or excuse the
master ” (a)

Ley days Demurrage —The earmng power of a ship depends upon
her continuous employment with as httle delay as possible
beyond the time occupied by the voyage The charter
party generally specifics a certan number of days, called
lay days, withm which the ship 15 to be loaded and dis
charged Provision 1s also usually made for extra days
at a speafied rate of payment, and this payment 18 called
demuriage

Damagesfor  Where no defimite period of lay days 1s fixed, the charterer

dtention 18 bound to load and unload the ship within a reasonable
time  This obligation 13 a rouch less strmgent one fhan
where a definite time 15 agreed on, because 1t allows the
cireumstances of the case to be taken mto consideration
Thus m ik v Raymond (b) no time was fixed for the
unloading which was delayed owing to a strke of dock
labourers Tt was decded that the shipowners were not
entitled to damages for detention of the ship  Any exoess

(2) Chapman v Great Western Rashway Co (1880),49 L J Q B
420

(a) Per Lord Blackburn in Glyn v East and West India Dock Co
[1882), 7A C at p 614 Tho dictum refors to the Merchant
Shupping Act, 1862, section 66, but applies to the later Act

(b) (1803), A € 922
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beyond a reasonable tume, or heyond the demunage days
agreed on, gives 1se to 4 clam for unhquidated damages
Prumd facie the measuie of such damages 1 the rate agreed
on for demurrage, 1f any, but 1t 1s open to either party to
show that tlis 15 not a comect measwe of the loss actually
sustamed (c)

‘Whete the time for loadmg and unloadg 18 specified,
#he charterer 15 under an ahsolute obhgution to complete
those operations withm that time It 19 no defence that
through no fault of s own 16 Was nnpossible to finsh the
wouk n the agieed tune  Thus i Budgett v Bunnngton (d)
the time fixed for unloadmg was evceeded m consequence
of a stmke of dock labourers It was held that the ship
owners were entitled to demuriage Contrast this case
with Hich v Raymond (supra) m which no time was fived
It llustrates the fact that where a defimite time 18 agiced
on the obligation 1s an absolute one, and fatlure to load
or unload within that time can only be excused by some
thing amounting to default on tho pat of the shipowner,
ey, obstructing the unloadmmg (¢)

In Thus v Byers (f) bad weather prevented the master
from gischargmg the cargo m the usual way  Noverthcless
the charterers were held hable for esceeding the agreed
time In Houlder v Wewr (g), dunng the cowse of un-
loadng 1t was necessary to take 1n ballast to keep the
ship upright This caused the agreed tume for dischaige
to be exceeded It was held that tahing m ballast could
not be regarded as a default on the part of the slupowner,
and the chaxterers were therefore hiable for the delay If
m the proper exeicise of a hen on the goods the shipowner

() Moorsom v Bell (1811), 2 Camp 616

(@) (1801),1Q B 35

(&) Benson v Blunt (1841), 10L J Q B 333

() (1877),1Q B D 244 (9) 0v%), 2 B 07
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detawns the ship beyond the lay days, he can nevertheless
recover damages for the detention (%)

In practice, the actual loadmg and unloading are gene
rally done by servants of the shipowner, and he must do
all he 1casonably can to complcte the work mn the agreed
time In Hansen v Donaldson (1) the crew was msufficient
to unload m the stipulated tume Ileld, the charterer
was not hable for the delay thus caused, the shipowner
ought to have employed extia men Fiom the judgment
of Vaughan Willams J, i Budgelt v Bmmngton (j),
1t would appear that the charterct ought humself to have
employed extra men to avoid mcurrmg hability for
demurrage

1t should be noted that lay days do not begin to run
until the ship 18 actually ready to recerve or discharge
cargo Hence the chaiterer 18 not hable for delay where
the ship, m common with all other vessels commng from
a prescribed area, has to go mto quaiantine on her arnval
at the port of loading (1) or discharge  But if at the port
of discharge the ship comes within quarantine regulations
on account of the cargo she 18 canymg, presumably the
charterer would be hable At any rate he 1s lalde for
delay m obtamng the necessary custom house papers
for discharging only when the delay anses from the fact
that special papers are required for the particular cargo
carned (1)

If 1t 13 desired to make shippers or consignees, who are
not parties to the charter, hiable for demurrage agreed on
m the charter party, there must be a clear stipulation to

(8) Lyle v Cardyff Corporation (1899), 5 Com Ca 87

(1) (1874), 1 Sess Ca. (4th) 1066

() (1891),25Q B D atp 327

() Wiate v Wonchester Steamslp Co (1886),23 Se L R 342
() Hll v Idle (1815), + Camp 327
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that effect m the bill of lading The stipulation usually
takes the form “ freight and all other conditions as per
charter”  But this clause will not mcorporate provisions
which are mconsistent with the ull of lading or which do
not aftect the consignee’s ught to take dehvery Thus
where the bill of lading specifies an amount to bo pad
a8 fieight, this cannot be altered hy a gencral 1cfernce
to the charter such as the clause st out above  On the
other hand, such a clause would be suflicicnt to make the
consignee m the bill of lading hable for chaiter-party
demunage (m)

{m) See the yudgment of Buett, MP , m Gorduer v Trechmann
11886),156 Q B D at p 157

oL
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CHAPTER IX
FREIGHT

FrewntT 15 the conmideration pad to the shipowner for
the carriage of goods in hus ship  Glenerally 1t 18 payable
upon delvery of the goods, and 1t 18 then a condition
precedent of the shipowner’s night to recover freight that
he should have delivered o1 been ready to deliver the
goods  ““The true test of the night to freight, 18 the ques
tion whether the service in respect of which the freight
was contracted to be pad has been substantially per
formed , and according to the law of England, as a rule,
fieight 18 earmed by the carmage and armval of the goods
ready to he delivered to the merchant ” (a)

Where a period 18 fixed dwng which the consignee
18 to take delivery, the shupowner must be 1eady to deliver
throughout that peniod  In Dutlue v Hullon (b) freight was
payable within three days after bhe armval of the ship
and before delivery of any portion of the goods Owng
to fire, the ship was souttled on the mght after her arrival
and the goods were destroyed Held, fieight was not
payable because the shipowner had not continued ready
to delver duning the whole of the period allowed If no
pexiod 18 agreed on, a reasonable tume for takmng dehivery
must be allowed

Payment of freight and. dehvery of the goods are, unless
otherwise agreed, The

() Per Willes, I, in Dalan v Ovley (1864), 10 L T at p 270
(b) (1868), 19 L T 285
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must, 1f requued, pay the freight on the goods as they
are dehivered (c)

It 18 no defence to a claim for freight to show that the
goods are damaged The shipowner 1s entitled to full
freight 1f he 18 ready to deliver at the port of destination
the goods loaded The freighter cannot deduet from the
fieight for damage to the goods, hut will have a sepmate
cause of action for 1t unless 1t was crused solcly by excepted
porils or mhaent vice  In Dakin v Oaley (d) coal shipped
under a charter was, thiough the ncghgence of the master,
s0 deteriorated as not to be worth its freight  The chart rer,
heref bandoned 1t to the ship r 1dd, he was
nevertheless liable for freight, us remedy for damage to
the coal bemng by cross action

But freight will not be payable unless the goods are
delivered 1n such a condition, that they aie snbstantially
and m a mercanbile sense the same guods as those shipped
Thus i Asfar v Blundell (¢) a shp cauymg dates was
punk 1 the Thames The dates were recoveied, but mm
o state which rendered them unfit for human food  They
were sold for distilling purposes Ield, no fieight was
payalle because tHe goods dehvered were, for busmess
purposes, something cifferent from those shipped

Unless the shipowner carries the goods to the destina
tion agreed on, he 1s not entutled to any part of the frught
If the goods are lost on the way, no matter how, no freight
15 earned The excepted peuls afford tho shipowner a
good excuse for non delivery of the goods, but he cannot
earn freight by virtue of one of them If the ship cannot
fimish the voyage, the shipowner must forward the goods

() Moller v Toung (1855), 24 L J Q B 217
(d) (1864), 10 L T 208
(e) (1895),85L J Q B 138
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by some other means or his clum to freight s
lost (f)

In Hunter v Pronsep (g) the voyagoe was from Honduras
to London Freight was payable on nght and true
delivery of the cargo, and the excepted perils were dangers
of the seas After bemg captured by the enemy, the
vessel was recaptured and recommenced the voyage, but
owing to bad weather she was durven ashore at St Kitts
The wieck and cargo were put up for sale without the
consent of the cargo owner After paymg claims for
salvage, the master claimed to retan the balance of the
proceeds of sale for freight  Held, although the ship was
prevented by excepted penls from completing the voyage,
no freight was payable It should be observed, that had
the cargo been loat by excepted perils, no action would have
lam agamst the shipowner for non delivery

In Hunter v Prnsep, Lord Ellenborough states the
prnciples relating to the payment of freight as follows (%)
“The shipowneis undertake that they will carry the
goods to the place of destmation, unless prevented by the
dangers of the seas or other unavoidable casualties, and
the freighter undertakes that if the gdids be dehvered at
the place of their destination he will pay the stipulated
freight, but 1t was only m that event, viz, of therr
delivery at the place of destination, that he, the freighter,
engages to pay anythng  If the ship be disabled from
completing her voyage, the shipowner may still entitle
himself to the whole freight, by forwarding the goods
by some other means to the place of destination, but he
hes no nght to any freight 1f they are not so forwarded ,
unless the forwarding them be dispensed with, or unless

1f) Hunter v Prinsep (1808), 10 Last 378
{9) (1808), 10 East 378 (B) (1808), 10 East at p 304
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theie bo somoe new bargamn upon this subject If the
shipowner will not forward them, the fieighter 1s entitled
to them without paymg anything

But where the shipowner 18 prevented by the act or
default of the cargo owner from curymg the goods to
then destinabion, full freight 18 payuble  In The Curgo
ex Galam (1), the ship was duvan eshore 1 Sally and
the caigo had to belanded mdstored there  The churtercr
wished to altcr the port of destmation and numed 1T imburg
But the Lolders of a 1espondentin hond on the cargo,
payable at Falmouth, obtamed an owder from the Court,
for the 1emoval of the cargo to London and 1ts sale therc
It was hcld that s the shipowncr had not abandoned his
mtention of complcting the voyage but had been prevented
from doing so by the cugo owner, he was entitled to the
freight

In Clsty v Row (), coal was shipped for ambmy
Owing to the piescnee of & French arniy, 1t was dangerous
to get to Hambumyg and the caigo owner ashed for delivery
at an intermediate port  Part of the caigo was dehvercd
there, but the vessel was then odered to leave the port
The cargo owner wfused to pay freight  Held, theie
was an agreement to accept dcivery ab the intermediate
port as a substituted performance of the contract, and
full freaight was payable on the goods delivered thee

Where the facts warrant an nference that delnery
at an intermediate port 18 to be accepted as part per
formance of the contiact, the law imphes a promise to
pay pro rata {reight in proportion to the part of the voyage
completed () To raise such an impled promise to pay
pro rata freight the merchant must have the option of

{1) (1863), 33 L 7 Adm 07 (7) (1808), 1 Tuun 300
%) Hill v Wilsan (1679), 4L L T 412
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having lus goods conveyed to the port of destination He
must exercise a 1eal choice Thus a promise to pay pro
rala freight wll not be mphed merely from acceptance
of the goods ab an intermediate port where the master
1msisted on leaving them (I), o1 from acceptance of the pro
ceeds of sale where the master has exercised lis diseretion
to sell the cargo 1n the mterests of the cargo owner (m)

Tt follows that pro 1ata freight 1s payable only if the ship
owner was able and willing to carry the cargo to 1ts destina
tion  In Vhesboom v Chapman (n), rice was to be dehvered
at Rotterdam During the voyage, some was jettisoned
and the 1est had to be sold at Mauntius It was held that,
as the shipowner could not have dehvered at Rotterdam,
o fresh agreement for the payment of pro rata freight could
be mfeired

Sometimes the chaiterct agrees to pay for the use of the
ship by & lump sum for the voyage payable on delivery of
the cargo To earn lump sum freight, the ship must
complete the voyage Where some portion of the cargo
18 lost on the voyage, the question anses whether any
deduction 1 to be made from the lump sum agreed on
In Harowmg Steamshyp Co v Thtnas (o), lump sum
freight was payable on dehvery of a cargo of props The
exception clause included penls of the sea Near the
port of discharge, the vessel was dnven ashore by bad
weather and only about two thuds of the ca1go was delivered
to the defendants  Held, the plamtifis had performed their
contract which was to deliver the cargo so far as they were
not; prevented by pels of the sea, and they were entitled
to Tecover the whole lump sum freight

(2) Metcalfe v Britanma Ironworks Co (1877), 36 L T 451

(m) Hunter v Prinsep (supra)
(w) (1844), 13L J Ex 38¢ (o) (1913),82L J K B 636
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It 18 doubtful whether the shipper can deduct {rom
lump sum freight where some of the goods ate lost {hrough
causes other than excepled perls

‘Where 1t 18 agreed that freight shall be pud inadvance,
ey, on shipment of the goods or 1t a defimte time there
after, payment does not depend on dehvery and must be
made even though the ship 13 lost and the cargo never
delivered (p)  Tf after advnce fieight has been pand the
voyagoe 13 abandoned, no part of the freight can bo re
covered (g)

Where fie1ght 18 made payable upon final saihng, the
ship must have left the poit of departure, otherwise height
18 not payable Thus i Roelandts v Harnson (1) the ship
was being towed out to sea when she ran aground m a ship
canalleading from the dock to thesea  Hild, freight payable
on final suling was not due  The ship must have got clear
of the poit and he at sea, 1eady to proceed on the voyage

As freight 18 usually payable on dehvery of the goods,
the burden of making out a case for advance fieight 18 on
the shipowner Where freight was payable i London
and the voyage was fiom London to Lashon, 1t was held
thatethe stipulatw 1cferied to the place and not to the
time of payment As the vesscl was lost on the voyage,
no freight became due (s)

Sometimes there 1 a proviso that freight 1s to be pard
“¢ ghip lost or not lost ”  This 1s generally taken to indicate
an mtention to make feight payable m advance In
Wew v Guon () two thnds of the freight was to be paid
three days after satling, ship lost or not lost During the

(p) De Silvale v Kendall (1815), 4 M & 8 37

(q) Cvnl Service Co operative Socrely v General Steam Naugation
Co (1903),72L J K B 043 () (1854), 23 L J Ex 109

() Mashater v Buller (1507) 1 Camyp 84

(1) (1000), 60L J Q B 108
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loading, some of the cargo aheady put on board was
duwtioyed by fire 1t was held that no freight was payable
on the goods destroyed as they wete lost before advance
fraaght became due

In Oriental Steamshup Co v T'ylor (4) one thud of the
fieight was made payable on sigming bulls of lading  The
ship and cargo were lost before bills of lading had been
signed, and the chaiterers refused to present them for
signatme  Ileld, the charteiers must pay one thurd of
the fieight as damages for bieach of contiact

But advance fieight must be distmgwished from ad
vances of cash which are often agieed to be made by a
charterer to meet the current expenses of the ship and which
are usually deducted from the freight 1f 1t becomes pay
able The latte: are simply a loan to the shipowner, and
can be recoveled 1n any case, wheieas advance freight
can never be 1ecovered The fact that the chartorer has
msured the advance 18 almost conclusive that 1t was a
payment on account of fierght (v)

In Thompson v Ghllespe (w) a charter party provided
for the payment m advance of one fourth of the fieight,
less B per cent for msmance As th&wship was nab sea
worthy when she sailed, the charterer could not claim
the benefit of the insurance pohcy The ship was lost,
and 1t was held that advance freight was not pay-
able becauge the terms of the contiact made 1t conditional
upon the ship being m such a condition, that a policy of
1msurance on the advance freight would be vahd

Full fierght 18 payable

(1) When the shipowner delivers or 1 ready to deliver at

(1) (1893), 63T, J Q B 128

(v) Allwson v Bristol Marme Insurance Co (1876), 1 A O at
p 20 (w) (1855),24L J Q B 340
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the port of destmation, substantially the same goods as
were shipped

(2) When shap having been necessary he hag
forwarded the goods to the port of dehvery

(8) When farlure to dchver at the port of destmation
was due solely to tho fault of the freighter, e g, rwfusal
to name a port or requuing delvery at an mtermechate
port  If delivery at an mtermedate port 18 taken ag
performance of the contract, full freight 1s piyable But
the eiroumstances may be such as to show thit pro rate
{freight only 18 to be pad

(4) When lump sum freight having been agreed on,
he has delivered or 1s rcady to dchiver such part of the
cargo as has not been lost by reason of excepted penls (z)

(5) When 1t has been agreed that the whole freight
shall be pad 1n advance (¢g, on shipment of the cargo),
it must be paid, whether tho goods are delivered or not,
provided thestipulated event (e ¢ ,smpment) has taken place

Speaking generally, excepted perils do not affect the night
to freight Where freight 18 payable on delivery of the
goods, the excepted penls do not affcet 1t If the goods
are*delvered, ﬁ'mghe 18 payable , if they are lost, even
though the cause of the loss 1 in excepted peul, fieight
18 not payable Whete freight 1s payable m advance, ¢y,
on slupment, provided the goods are put on board, freight
18 payable whether or not they are afterwards lost by
excepted perils or otherwise In the case of lump sum
freight, 1t 18 clear that, 1f part of the cargo 1 lost through
excepted perils, no deduction from the lump sum can be
made It1s doubtful whether such deduction can be made
where the loss anses otherwise

By whom payable —The Lability to pay freight reserved

() Harrowwng Steamslup Co v, Thomas (1918),82L J X B 636

Exoopted
penla and
frulght
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m a bill of lading, 18 primanly upon the shipper of the
goods, unless he was merely acting as agent and made
this clear at the time But the bill of lading usually
contamms a clause making dehvery conditional upon the
consignee or his assigns paymg freight, and the master
of the ship 15 entitled to refuse delivery unless the fieight
18 pad  The mere taking delivery of goods does not
impose & legal hability to pay the freight on them (y), but
15 evidence of an 1mphed promise to do so (<)

The Bills of Lading Act, 1856, section 1, imposes on all
consigness or endorsees of a bill of lading, to whom the
property 1n the goods passes, the hability to pay freight
Section 2 of the Act expressly preserves the shipowner’s
night to claim freight from the original shipper so that the
shipowner can elect to sue the holder of the bill of lading
or the shipper

By shipping goods, the shipper imphedly agrees to pay
the freight on them  He can be reheved of this obligation

(1) By expiess agreement m the bill of ladmg

(2) By the shipowner giving credit to the consignee
Thus 1f the master for his own convenience takes a hill
of exchange from a consignes who W&¥ willing to~pay
cash, the shipper 18 discharged (a)

In the case of a charter paity, the charterex 15 primanly
hable for freight, and the fact that he has sublet the ser-
vaces of the ship to persons who have put goods on board
under bills of lading reserving the same freight, does not:
release im  Even 1f the shipowner dehivers goods to such
shippers without msisting on payment of fieight, he can
shll recover 1t from the charterer (b)

(y) Sanders v Vanzeler (1843), 12 L J Tk 497
(2) Cock v Taylor (1811), 13 East 39

(a) Strong v Hart (1825),2C & P 65

[b) Shepard v De Bernales (1811), 13 East 585
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But where the charterer 18 merely an agent or broker
to fill the ship with the goods of other persons, hus lmblllty
18 mede to cease when the goods are shipped This 18
effected by means of a cesser clause mnserted 1n the charter
party and giving the shipowner a len on the cargo for
freight and other clanvs under the chaiter Such a
clause 18 usually n the following form

“ Charterer’'s Liability to cease when the ship 13 loaded,
the captamn having a hen on the cargo for freight, dead
freight, and demwirage ”

The difficulty m construmg cesser clauses has amsen
mamly on the question whether the charterer 13 to be
reheved of habilities accrued before completion of the
loading, or whether the exemption applies only to habilities
ansing after the goods have been slipped Where 1t
appears from the rest of the contract that another remedy
18 given for the habihities alieady incurred by the charterer,
he 15 held to be released from them () The tendency
thus, 18 to hold that the cxemption granted to the chazterer
18 co extensive with the lien given to the shipowner Where
no hen has been given 1n 1espect of o particular claim,
the* Courts wilFhot enforce the exemption unless there 13
a clear mtention to free the charterer fiom hability 1
respect of that claim

InGray v Carr (d) the charter party prowided that the
charterer’s hability was to cease on shipment of the cargo
and gavea hen for demurrage  The il of lading provided
for freight and all other conditions or demurrage as per
charter The ship was detamed at the port of loading
beyond the ten days allowed on demuriage by the cherter
Tt was held that the shupowner had a hen as agamst con

(&) Francesco v Muuc_/ (1373), L R 6Tx 101
@087, LR 6Q B
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signees under the bill of lading for the ten days demurrage,
but not for the detention beyond that tume

To whom payable —Ordmanly freight 1s payable to the
person who owned the ship at the time the contract of
carnage was made In a bill of lading, freight 1s generally
payable on dehivery and then 1t 18 usually paid to the
master as representing the owner If the contract was
made with hum, the master himself can bring an action
to recover the freight  Where the bill of lading makes the
freight payable on dehivery, the master 18 hable to the
owner 1f he parts with the goods without such payment
Consequently 1t has been held that he may sue the con
signee upon an imphed promise to pay the freight m con-
sideration of his partmg with the goods before pay-
ment (¢)

‘Where the ship 13 sold while on a voyage, the nght to the
freight which she 18 earming passes to the purchaser (f)
A mortgagee does not acquire & mght to the freight un
less ho has taken possession of the ship The mght to
freight 18 & chose m action and can be assigned If the
P of the Jud Act are phed with, the
assignee can sue in his own name

The common Jaw len for freight 1s a possessory hen It
can be enforced only by retaming the goods Moreover
1t anses only when freight 1s payable on dehvery If
freight 1s payable m advance (g), or after delvery (%),
there 18 at common law no hen to enforce payment The
hen can be exercised agamst all goods consigned to the
same person on the seme voyage even under different

(e) See the judgment of Loid Mansfield in Brouncker v Scott
(1811), 4 Taun. at p 4

(f) Isndsay v Ghbbs (1856), 22 Beay 522

(g) Tamvaco v Swmpson (1866), 35 L J C P 194

(B) Foster v Cally (1858),28 L J Ex 81
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bills of lnding, provided they were shupped under one
contract (1)

The common law lien for freight 15 not: displaced unless
the terms of the contrut are mconsistent with 1t ()
Where fieight 18 made payable on delivery, there will ho
a lien for 1t whether given by the contract or nol  But
where freight 1 made pryable othawme than on delivery,
there will be no hen wuless 16 19 expressly gven  In
Temvaco v Sempson (L) haf the hught ws mude puyble
by a bull of exchange at thiee 1onths ftom sigmng the nlly
of lading, and the bill of exchange hid not hecome due
when the ship reached the port of discharge 1t was held
that there was no lien for this purt of the fresght, Wthough
the freighter had become msolyent

Difficulty sometimes arises as to whether the lien covers
{reight reserved by the charter puty or only that stipu
lated for i the bill of lading  Whae the consigner 18
also tho chaiterer, the lien can be exeremed for the full
charter puty fieight (1), unless the contrict m the il of
ladmg shows a contrary mtcation  As rgards persons
who are nob partics to the charter the presumption s the
otheg way Tha lin will be enforceable agunst them
only for the fieght reserved by the bill of Jading unless
there 18 a clemx mdication 1 the bill of lading that they
are to be hable for charter party freight ()

InGardner v Trechmann (n) the charter reserved fieight
at3ls 3d perton It contained a clwse giving an absolute
lien on the cargo for fieight  The captan was given power

(4) Bernal v Pum (1835) 1 Calo 17

(3) Chase v Westmore (1816) 5 M & § 160
(1) (18060), 35 L T ¢ I 106

(1) McClcan v Fleming (1871) 25T T 317

(m) Pearson v Closchan (1861), 33 L J ¢ 1 206
(n) (1886),16 Q B D 154

Lxtent of
the len
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to mgn bills of lading ab any rate of freight, and provision
was made for um to demand payment m advance of the
ifierence between charter party and bill of lading freight
Bills of lading were signed reserving freight at 22s 61
per ton and contaming o clause “ other conditions as per
chaiter ”  Held, the Len for charter party fieight was
not preserved as agamst a consignee (other than the
charterer) under the bill of lading As to the clause
“ other conditions as per charter,” Brett, MR, smd, “It
bungs m only those clauses of the charter party which
are appheable to the contract contaned m the bill of
lading, and those clauses of the charter party cannot
be brought 1n which would alter the express stipulations
1 the bill of lading ” It would, however, bring m clausss
rendering the holder of the il of lading hable for demurrage
due under the charter party (o)

At common law the hen for freight could be enforced
only by retaining the goods The shipowner had no
power to sell them m order to pay the freight By the
Merchant Shipping Act, 1894, section 497, a power to sell
the goods 18 conferred after they have been warehoused
for nmety days and the fieight and chargee on them kave
not been tendered In the case of pershable goods, the
power of sale may be exercised emher See Appendix D

{0) Porteus v Wainey (1878), 47T, J Q B 643



APPENDIX A

TORM OF BILL OF LADING

A BILL of lading 13 generally i somcwhat the following form

Shipped 1n good order and condition by X in wnd upon the good
ship Jane now lying 1n tho Port of Smyina and hound for London
with liborty to cull at any ports on the way for coaling or other
necessary purposes, sr< hundred cases of taminy bemg marked and
numbered as per margin (waght mewure and contents unknown),
ond to be dchivercd in hike good order ind condition at the Port of
London, the Act of (od the King 3 enemies perils of thesea fire
barratry of the master and crcw, collsons and other acadents of
navigation excepted, unto Y or to lus or ther a signs, he or they
paymng freight on the smd goods on dilivery at the 1uto of 208
per case and oharges as per magn
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APPENDIX B

FORM OT CHARTER PARTY

Tr 18 this doy mutually agresd botween the Utopia Steamship Co
L4d, owners of the good steamship called the Jane Elizabell of
three thonsand tons et register or thereabouts, now lymg m the
Port of London and John Jones of Manchester merchant That
the said ship, being tight, staunch, and strong, and 1 every way
Gitted for the voyage shall with all Teasonable dispatoh proceed to
Alexandria and there load a full and complete cargo of cotton %i
other lawful merchandize and being so loaded shall procesd to
Laverpool or 80 near thoreto as she may safely get and deliver the
samo on bemng puid freight at the rate of 20s per balo of 100 1b,
with liberty to call at any port or ports on the way (the Aot of God,
the King's enemies rostrants of princes fire, and all and every
other porils and acoidents of the sea always mutually excopted)

‘Ten days to bo allowed for loading and discharge and five days
on dermurrage over and above the said lay days at £10 por working
day

Nore —The sbove forms are based upon hlls of lading and
charter parties actually 1n use, but they have been simphfied so
a8 to exclude provisions which are not discussed 1n the text
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APPENDIX C

THE BILLS OF LADING ACT, 1855, 18 AND 19 VICT C 111

Wizress, by the custom of merchunts, a bill of lading of goods
being transforable by endorsemcnt, the property mn tho goods may
thereby pass to tho endorsee but noverthcless all nghts 1n respeet
of the contract contamed n the bill of lading continue m the ongmal
shupper or owner, and 1t 18 expedicnt that such nghts should
pass with the property and whercns 1t frequently happons that
the goods mn 1espect of which bills of lading purport to be signed
have not been laden on bourd and 1t 18 proper that such bills of
lading 1n the hands of a bond fide holder for value should not bo
questioned by the mastcr or other person mgning tho samo on tho
ground of the goods not. having been laden us aforcand

(1) Fvery consgnee of goods namcd 1n o bill of lnding and
every endorsee of o bill of lndng to whom the property mn the
goods therem mentioned shall puws upon or by 1cuson of wuch
comsignment or endorsement, shall have transferred to and voited
n lim all nghts of swt, und be subjuct to the same habihities
respect of such goods as if the contract contamcd m the bll of
lading had beon made with himsIf

(2) Nothing herun contancd shall prejudice or affcet any right
of stgppago an tguaity, or any night to clam frught aganst the
ongimal shipper or owner or any hability of the consignee or endorseo
Dy renson or 1n consequence of hry beng such consigneo or endorseo,
or of s 1eceipt of the goods by rcason or i consequence of such
consignment, or endorsement

(3) kvery bill of lading in the hands of o consignee or endorsee
for valuable consideration representg goods to have been shipped
on hoard & vessel, shall be conclusive evidence of such shipment
asagamst the master or other p the same
1ng that such goods o1 some part thereof may not have been so
shipped, unless such bolder of the bill of lading shall have had
actual notice at the time of recerving tho same that the goods had
not been 1 fact laden on board Piowided that the mastcr or
other person o migmng may exonerate hmeelf in resp ot of such
musrepresentation by showmng that 1t was cavsed without any
dofault on hs part, and wholly by the fraud of the shipper, or of
the holdor, or some porson under whom tho holder clwms
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APPENDIX D

THE MERCHANT SHIPPING ACT, 1894 (57 & 58 Vict ¢ 60)
Parr V. Sarzry
Dangerous Goods

440 —(1) A porson shall not send or attempt to send by any
vessel, Britwsh or foreign, and o person not being the master or
owner of the vossel shall not carry or attempt to carry 1n any such
vessel, any dangerous goods, without distinotly mex knng their nature
on the outaide of the pachage containng the same, and giving wuitten
notice of the nature of those goods and of the name and address
of the sender o1 carrier thereof to the master or owner of the vessel
at or before the time of sending the same to be shipped o1 taking
the some on board the vessel

(2) If any person fuls without rensonable cause to comply with
his section, he shall for each offence be Lable to a fine not exceeding
one hundred pounds , or 1f he shows that he was merely an agent
1n the shipment of any such goods as aforesad, and was not aware
and did not suspect and had no reason to suspect that the goods
shipped by lum were of a dangeious natwe, then not exoeeding
ten pounds

(3) For the purpose of this part of this Act tl~axpression “sdan
gerous goods ” means aguafortis, vitriol, naphthe, benzine, gun
powder, lncifer matches, mitio glycerine, potroleum, any explosives
within the meatung of the Explosives Act, 1875, and any other goods
which are of o dangerous nature

Psrr VII Druvery oF Goops

493 —(1) Where the owner of any goods mmported m any ship
from foreign parts into the United Kingdom fails to make entry
thereof, or, having made entry thereof, to land the same ot take
delivery thereof, and to proceed therewith with all convement
speed, by the times severally heremnafter mentioned, the shipowner
may make entry of and land or unship the goods at the following
times

(@) If & time for the dehvery of the goods 1s expressed 1n the
oharter pacty, bull of lacing, or agreement, then ot any time after
the time so expressed ,
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(5) Tt no time for the dehvery of the goods 18 expressed 1n the
oharter purty, bill of lading, or agreement, then at any time after
the expuration of seventy two hours, exclusivo of o Sunday or
holiday from the time of the 1eport of the ship

494~ at the timo when any goods <o landed from any ship
and placed 1 tho custody of any person as o Whafingor or ware
houseman, the shipowner gives (o the wharfinger or waichoussman
notico m wubing that the goods are to 1umun subject Lo a lien
for freight or other charges payable to the shipowncr to m amount
mentioned n the notice the goods so landed shall, 1 the hands
of the wharfinger or waxchousoman, continuo subject to the samo
lien, if any, {fo1 such charges as they were subject to hufore the
landing thereof, and the whulnger or warchousoman reeerving
those goods shall retain them until the lien 13 discharged as here
mafter montioned and shall 1f he fuls so to do make good to
the shipownc any lows thereby occasonrd to him

495 —TI'ho said lien for fraght and other charges shall be dis
charged—

(1) Upon the production to the whufinger o1 ware honseman of
& recaipt for tho amount claimed as due and deliery to the
wharfinger o1 warchouscmn of u copy thircof ot of o release of
freight from the shipowner, and

(2) Upon the deposit by the owner of the gaods with the wharfinger
or warchouseman of & suni of moncy equal 1n amount to the sum
claimed as aforesud by the shipowner ,
but 1 the latier case tho licn shall bo discharged without projudice
to any other remcdy which the shipowner may have for the recovery
of the freight

497 —(1) If the lien 15 not dwscharged, and no deposit 18 made as
aforesnid the wharfinger or wirehouseman may and, if required
by tho shipownge- shall, at the expiration of mnety days fiom
tho time whon the goods were placed m his custody or, 1f the goods
are of o penishablo natwie at such cailier period as in his discietion
he thinks fit, scll by publio auction, aither for homo uso or for
exportation, the goods or €0 much thereof as may be necessary to
satisfy the chaiges heremnafter mentioned

(2) Beforo makung the sale the v harfinger 01 warehouseman ehail
give motice thereof by advertisement mn two local nsw!pn.pen

m the d or 1n ono daly newspap
lished 1n London and in one local newspaper, and also, 1f the m‘ldross
of tho owner of the goods has been stated on the manifest of
the cargo, or on any of the doouments which hase como mto the
possestion of the wharfinge or warchouseman, or 1 otherwiso
Imown to hum, send notico of the salo o the owner of the goods

by post
(8) The tatle of o bond fide purchascr of the goods shall nob be
vahdated by reason of the omssion to send the notice required



1o CARRIAGE OF GOODS BY SEA

by this section, nor shall any uualx purchaser be bound to inquire
whether the notice has been sent

Parr VIII LiaBILITY Or SHIPOWNERS

502 —The owner of a British sea going ship or any share therem,
shall not. he Liuble to make good o any oxtent whatever any loss or
damage happoning without hus actual fault or privity 1 the following
cases, namely

(1) Where any goods or other things wh
taken 1n or put on board his ship are lost or damaged by reason of
fire on board the ship, or

(11) Whae any gold, silver, diamonds, watches, Jewels, or precious
stones taken 1 o1 put on board his ship the {rue nature and valuo
of which hwe not at the time of shipment been derlared by tho
owner or shipper theicof o the owner o1 master of the ship 1n tho
bills of ladimg or otherwiso m wiiting, are lost or damaged by reason
of any robbery, embezzlement, making away with, or secreting
thercof
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FRUSTRATION OF THL ADVENTURE BY DELAY
(Ses Jachson v Unwon Murine Inaranee (o, p 54)

The W Tns added a4 long list of ¢ wes m which one of the
parties hay clumed to be dischmged irom s obhgitions under
a contiact on the giound of delay which hustrates the object
1n view when the contract was made It 15 not eusy to extract
{rom the cases a umform priciple, but 1t seems clear that the
Courts will not hold uther party discharged wuless the delay 1+
such as to

(1) destroy the whole Lasis upon which the contiact
1ests, o1

(2) cover substantially the whole perod comtemplatel
by the contract o1 remmmnmg ot the dete of th
nterruption

1.& ymty'ls entitled to clum that fiushation hes ocemed
when an mterruption oceurs which 1 the opimon of 4 reasou
able busmess man will be such as to comply with condutron (1)
or (2) above

Defimbion  “The commercial frushation of an adventure by
delay means, as [ undestand 1t, the heppenng of some un-
toreseen delay without the fault of erther party to a contract,
of such a character as that by 1t the fulfilment of the contract
i the only way m which fulfilment 15 contemplated aud
P Dle, 18 50 dinately postponed that its tulhl when
the delay 15 over will not accomplish the only object or vbje:ts
which both parties to the contract must huve hnown that ewch
of tl:em hed m view at the time they wads the contiact, and

5




6 CARRIAGE OF ¢O0ODS BY SEA

for the accomplishment of which object or objects the contract
was made ” (@)

In Admu al Shyppng Co v Wedner Hopkwns () a ship hired
for two Baltie rounds was not allowed to leave a Russian port
on account of the outbreak of war between Germany and
Russia  The chaater d an P of « rest ot
princes”  Held, that the delay was such as completely to
frustrate the adventure and the chaiterers weie not hable for
hwe The same conclusion on pacically the same facts was
reached 1 Scottish Namgatin Co v Souter, 1eported under the
same reference It 13 not quite clear whether these cases were
regarded as fume o1 as voyage chutcrs  The hire was payable
pertodically as 1n a tume charter, but the seivice was to be for
one or two Baltic rounds

The mnext two cases weie time chaiters iterrupted by
Admuralty requsition  In Tampln v Anglo-Meacan Co (c)
the charter was for five years from December, 1912 Tt con-
tamed an exceplion of “1estramnts of princes,” and gave the
charterers power to sub-let on Admnalty o1 other service It
was held by a majonty of the House of Lords that the inter-
ruption was not such as to excuse from further performancs of
the contract Lord Lorebmn put the decision on the ground
that where o delay for which neither party 1s responsible 1s so
great as to make 1t unreasonable to 1equire the parties to go on
with the adventwie, either may tieat 1t as at an end , but that
such delay had not occwrred 1 ths case because the requisiton
wmught Jast only a few months

On the other hand, mn Anglo-Northern Thadng Co v Emlyn
Jones (d), where the charter was for one year and was nter-
[lgal)e}’;xKBglh‘;c:;, 48’8‘,“ Admeral Shippmg Co v Wewdner Hoplns,

(%) [1917] 1 K. B 923

(¢) [1916] 2 A C 897

() [1017] 2K B 78




8 CARRIAGE OF GOODS BY SEA

to pass thiough the Daidanelles, 1n spite of the tict that the
Tukish Government had allowed Greel. vessels to pass for two
short pertods subsequent to the refusal to loid  The giound
of the demsion was that the shipowners weie prevented fiom
carrymg out then contiact by wn excepted peitl—“iestiaint of
princes “—and as this was likely to last so long s to fiustiate
the adventure, the charterers were 1elieved f1om then obligation
to load

Some doubt 18 however, thrown en tlus view by And,ew
Milar v Taylo & Co (1), m which the contiact made m July,
1914, was for the sale of confectionery for export  On August
5th export of confectionery was prohubited, and the sellers
clammed to be discharged fiom thew fuither obligations under
the contiact  On August 20(h the prohibition was withdiawn
The Court of Appenl held that the sellers ought to huve warted
2 reasonable time before 1epudiating the contiaet  The huiden
of proving that af any paiticular time 4 sufficiently seious
mterruption hes occurred to put an end to the contract 1s on
the party who asserts 1t (7)

Andrew Mallr v Taylon & Co (supra) suggests the view
that wheie the dwation of the intenuption 1s uneritamn dhd
turns out m the event to be such as would not frustiate the
contract, & party who has immediately on 1ts occurience treated
1t a8 though 1t would, must take the risk of his wrong estimate
This would also seem to be the effect of Ropner v Ronnelect (k),
1 which, owing to a strike of engineeis, the chuterer 1etused
to load untl the shipowner had ensured sailing by secuing a
full complement of engineers Held, he was nevertheless hible
for demurrage as the stnke of emgmeers did not affect the

() [1916] 1K B 402

(s) Met)opohtan Water Board v Duch Kers & Co, (1917] 2 & B 1,
per Serutton, LT, atp 81

(%) [1914] 20 Com Ca 95



EXCEPTED PERILS AND OVERCARRYING 9

loading but unly the subsequent sailing of the ship  If w this
case the stuke of engineers had gome on for several months, 1t
19 dificult to see why the chuteier should not repudiate the
contract The leading case of Jackson v Unwon Murie Insus-
ame (o (1) makes 1t qute clem that a charterer 1s enfitled to
1epudiate 1 the ship cannot sail within a reasonable time  1n
that case the vessel was stranded on Januaty 2nd whilst pro-
ceeding to the port of loading and could not be repured for
some months The charterers were held justihed m repuciating
the chaiter on February 15th, ou the gronnd that the ship could
not be repaired wifhin a 1easonable tme having regard to the
object of the charter-party

The difficulty mn these erses seems to be that when the case
comes before the Comts the uncertunty as to the duration of
the 1nterruption has often resolved itself, and the Courts seem
to oscillate between holding 4 paity not hable 1t he has acted
on the 1easonable forecast of u business man and holding him
huble 1f hus forecast has proved to be wrong It 15 subnutted
that the tormer 1s the correct view, and that Andsew Millar v
Taylor Mz%’o and Ropner v Ronnebeck must be taken merely
as d;cldmg that a 1easunable business man would not have
acted as the seller and charterer 1espectively did act i those
cages

EXCEPTED PERILS AND OVERCARRYING
(See Searle v Lund, p 23)
Somefimes the contract expiessly gives the curer the 11ght
to carry the goods beyond then destination, provided he tren-

ships and sends them back In such cases he will be entitled
to the protection of the excepled perls, even during the part of

) (874 44L J 0 P27
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the voyage after tanshipment Thus, mn Bioken Hill Pro-
ety Co v P & O (m), lewd was shipped at Sydney for
Colombo under 1 hll of lading excepting perils of the sea, and
giving pernussion to cany the goods beyond then poit of des-
tination and 1eship and forward them At Colombo, owing to
labow trouble, the lead could not be discharged without unduly
delayng the ship, wiieh was cimiymg muls  The lad was
therefore taken on to Bombay, ind 1eshipped for Colombo
On the way to Colombo the vessel stianded  Held, the lead
was lost by excepted peuils i the cowse of the voyage, and the
carrier was not hable

STATUTORY EXCEPTION OF FIRE

TUnder the Merchant Shipping Aect, 1894, section 502
(See pp 30-32)

Considerable new light has heen thiown on this subject by
the Court of Appeal TFault o privity of the shipowner
mcludes culpable acts of omssion on the pait of « managing
ownel (n)

In Ingram v Services Maritumes du Thepoif (o), where the
Tnll of ladmg contamed an exception of fue, and stipulated that
the exercise of reasonable diligence n connexion with the
upkeep of the ship should absolve the shipowner hom every
duty, warianty, on obligation, 1t was held that the slatutory
exception was not excluded This case was distinguished from
Vurgunea, ete, Co v Norfolk S8 Co (p), where ihe statute was

(m) [1917] 1K B 688, 22 Com COa 178
Oa(ngiglmtw Petrol Co v Lennayds (1918), 20 T L R 789, 18 Com

(0) (1918) 19 Com Ca 105, reversing Sciutton, J, 18 Com Ca 109,
20T L R 274

(2) (1918) 88T L R 85, 17 Com Ca 6



DEVIATION 1

Leld to be excluded, on the ground that m that case the parties
had expressly dealt with and displaced the whole of the mplied
warianty of seaworthiness, and thus negatived an imtention to
1ely on the statute for rehef from that mmplied undeitalang
In the latler case the puties had only dealt with the paxt of
the warranty 1elating to the upheep of the ship The follow-
g statement of the law by Buckley, LJ (g), was approved
“Aput fiom statute, + slupowner was at common lew under
two halalities, the one that of an mswa, and the other
an mmphed waritaty of seaworlhiness  The siatute 1 the case
ot fre 1elieves him fiom buth the st and the second of
these liabiliies 11 the fire happened without lus actual fault or
puvity” The vection 15 to be 1ead a8 though 1t smad any
Butish sea gomng ship, be 1L seaworthy o unseaworthy

DEVIATION

Can the shipowner claim benefit of the common law
exceptions 2 (See pp 57 and 58)

Tw MorMeen and Co v Shaw Sawll and Albon Co (1), wool
was shipped under a lill of lading on the maigin of which
were the woids, “Dnect service between New Zealand and
London” Liberty was given to call at any mtermediate port
after leaving New Zealand  The ship deviated towuds Havie
and was torpedoed and sunk  Held, Havic was not an iter-
wediate poit, and the slupowner was not protected by the
common law exception, kings eunemies Duvis v Gariett (3)
was appioved That case lays down the doctrine that where
a loss occms while the wiongful act (deviation) 18 1n progiess,

(g) 17 Com Ca',atp 18

() [1916] 2K B 788, 22 Com Ca 81

(s) (1880) 6 Bimg 716, approved m Inlley v Doubleday (1881),
7Q B D 610
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and 15 attnbutable to such act, the cartier canunot set up as a
defence the mere possibility that the loss would have occurred
even 1f s wiongful act had never been done He was held
hable m this ease, because Le could not show that the ship
would have been torpedoed even if she hid not deviated

The statement m the fext with 1egud Lo the Infernational
Guano Co v MeAndrao (f) 1equres modificaiion  In that
case, the exception telied on was mheient vice A common
caxner 15 not hable for damage due to mherent vice, hut he 19
under an implied wadertabing to paforn the voyige with
reasonable dispatch If theie 15 an nhercat defect i the
eargo at the commencement of the voyage, the carricy will not
be responsible up fo the tune he deviates, but after that he
will be hable fo any damage ansmg hom delay  Clearly,
under the doctrme of Dums v Gariett, he can show that
damage arising from mherent vice duiing the norwmal course of
the voyage must have unisen even 1t he had not deviated

GENERAYL AVERAGE—DAMAGE TO THIRDGRARTJES
(See p 76)

In Austin Fruns v Spdlers and Bakers (u) the question
1086 whethe: damage to the property of persons noi concerned
10 the adventure could be the subject of general aveinge In
that case the ship had heen stianded and was lenking badly
The master and pilot knew that m taking the slup nto & dock
they were hable to cause damage Neveitheless, thewr action
was held to be 1easonable and prudent m the nterests of ship
and cargo, and the damage done to the dock was held to be the
subject of general average : This case also lad 15 down that

() [1909) 2K B 360, 26T T R 529
() [1916] 8K B 586 20 Com Ca 100, 842



DEMURRAGE—E\CEPTION OF STRIKES 13

the common law rule against contmbution between jowni tort
feasors does not apply to general average

SAFE PORT—POLITICALLY AND PHYSICALLY SAFE
(See p 81)

The question s one ot fact m each case In Palace Shep-
png Co v Gans () the effect of a proclamation by the German
Government that hostile merchant ships 1 Butish waters
would be destroyed was considered It was held that the pro-
portion of ships sunk to arrivals was so small as not to render
Neweastle upon-Tyne an unsate poit, and the shipowner could
not refuse to send hie shup there

DEMURRAGE—EXCEPTION OF STRIKES
(See pp 88,89)

Iy, Dumggghabsselskabet Svendborg v Love(z) a charter party
provided that if the cargo could not be discharged by reason of
a stuke of any class of workmen, time for discharge was not to
count duwiing the strike When the vessel arrived there was a
strike of woikmen 1n the chaiterer's yard It was customary
ab the porb to discharge direct mto railway waggons, bub the
1allway company 1efused to supply them, for fear they would
be delayed w the charterer’s yand Held, the charterer had
farled to discharge with custommy cispatch, as the delay was
not due to the disch but the sub-
sequent disposal of the cargo

() (1916) 21 Com Ca 270
(5) (1915) 8 C 548
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LAY DAYS—WHAT CONSTITUTES AN “ARRIVED”
SHIP?
(Sea p 88)

In oder to compute demumiage, 1t 15 neces ary to know when
the ship 15 legally considered to have anived at the poit of
loadmg or dischage The leadg ce 15 Leons S8 Co v
Rank (@), whete a ship, chartered to load 1t 3 named port, wa,
detained because she could not get v berth ab the puticulsy
spot wheie the charferer wished her to lond  *“Where the
charter 15 to discharge 1 a named place wluch 1s 4 lager atea
n some paxt, 01 m several parls, ol which the ship can dis-
charge, the lay days commence so soon s the shipowner har
placed the vessel at Lhe disposal of the charterer m that named
place as a shp ready, so far 25 she 15 concerned, bo dischaige,
notwithstanding that the chaiterer has not nawed, o1 has been
unable, owing to tho viowded state of the poil, to nime, a berth
at which m fict the dischaige can take place” ()  Bul wheie
the contract expressly 1eserves to the chartercr the night to
name a paticular dock o1 berth, the lay days dgemot Gegin
until the ship has awrived at that dock o1 berth (o)

INCORPORATION OF CHARTEL IN BILL O} LADING
(See p 90)

In Hogarth 8 Co v Blythe (d) the bill of lading contuned
the usual 1ncorporation clause, md the charter stipulated that
the Tl of lading should be conclusive proof of cargo shipped

(2) [1008] 1 K B 409, followed m Asmement Adolf Deppe v Robun
aon, [1917] 2K B 204

(b) Pex Buchley, LT, [1908] 1k B atp 512

(o) Tharss, &c, Co v Morc, [1891] 2Q B D 647
(@ [1917] 2K B 584, 92 Com Ca 834



PRO RATA FREIGHT—ADVANCE FREIGHT 15

On delwery the goods were found to be shoit of the amount
stated 1n the bill of lading The consignee claimed that the
shipowner was hound by the stipulation 1 the charter that
the bill of ladimg was conclusive as to goods shipped —Held,
the only conditions 1n the chaiter which weie 1ncorporated
m the hill of lading were those to be pertormed by the con
smignee, and moreover the conclnive evidence clause could not
he mecorporated, as 1t was nconsistent with the bill of lading
lause, “ weght, contents and value unknown

FREIGHT—PRO RATA FREIGHT
(See pp 95 and 96)

In the St EBnoch Shupping Co v Phosphaisc Mumng Co (e)
phosphate was shipped on a Butish ship from Flonda to Ham-
burg  The ship arived n British waters on August 31d, 1914,
and, mn accordance with advice fiom the Buftish Admualty, she
put into an Enghsh poit  War broke out on August 4th  The
cargo was discharged at Runcorn, and deposited by the ship
owner 1n % warehouse, subject to 1 lien for fieight The cargo
own® paftthe fieight under protest, and then sued to 1ecover
1t Held, the shipowner was not entitled to full freight, as he
had not delivered at Hambwg, nor to pro rate freight, as the
cargo owner had not agreed to accept dehivery at Runcorn, m
lieu of delivery at Hambwg

ADVANCE FREIGHT
(See pp 97 and 98)
In Coker & Co v Lvmerwel Steamshp Co (f) a cago was
carried from Laverpool to Aichangel at a certam fieight per

() [1916) 2K B 624 21 Com Ca 192
(f) [1018] 84 T L R 208, 87L J K B 767
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ton dehivered The chaitered treight, less 3 per cent, was
payable n Taverpool hefore sailing on signing bulls of lading
1f bill of lading fieights fell shoit of chaitered freight, the dif-
ference was to be paid on cleaung Betoie the loading of the
vessel was finshed, and therefore before the bills of lading had
all been signed, the vessel took hie and sank Held, the char-
tered freight was advance freight, and a proportionate part of 16
became due as and when each bill of lading was signed






